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PREFACE. 

IT  is  1 3  be  understood  that  this  work  is  written  for  the  use  of  trader? 
and  not  for  lawyers.  The  object  of  it  is  not  to  enable  people  to  con- 
duct their  own  lawsuits,  but  to  save  them  from  the  trouble,  expense, 
and  danger  of  applying-  to  lawyers  for  advice  in  the  ordinary  instances 
of  dispute,  by  shewing- them  the  extent  of  their  rights  and  liabilities 
under  all  circumstances ;  or  so  far  as  legislative  acts  and  judicial  deci- 
sions have  gene  to  designate  the  boundaries  of  the  law  ;  and  so  far  as 
men  unaccu&tomed  to  the  study  of  it  cau  receive  information  in  such 
matters. 

No  one  acquainted  with  the  disposition  of  men,  the  condition  of  so- 
ciety, the  accidents  of  trade,  and  nature  of  laws,  will  be  apt  to  believe 
that  the  number  of  lawsuits  will  be  diminished  by  any  thing  that  tends 
to  diffuse  legal  knowledge  among  the  mass  of  the  people. 

Most  men  read  law  to  little  purpose,  because,  in  examining  the 
statements  of  points  decided,  they  do  not  attend  to  the  extent  of  the 
principles  laid  down,  or  indeed  see  any  thing  beyond  the  immediate 
cases.  Besides,  the  system  is'yet  imperfect ;  and  an  infinite  variety  of 
Cases  may  occur  to  wlnuxi  iirj  estaor.sr; cd  rules  would  net  very  Cbbviif 
extend,  and  in  which  their  analogies  would  admit  of  only  a  dubious  ap- 
plication Likewise,  the  more  books  become  multiplied  the  greater 
will  be  the  disproportion  of  knowledge  among  people,  while  most 
men  will  avail  themselves  of  all  the  advantages  of  their  superior  know- 
ledge, and  even  become  more  litigious  as  they  become  more  knowing. 

As  precision  is  of  the  first  importance  in  legal  works,  I  was  obliged, 
for  the  sake  of  it,  to  make  use  ,f  technical  terms  frequently  ,  but  they 
are  nearly  all  mercantile  phrases  and  will  therefore  be  generally  un- 
derstood by  those  for  whom  the  work  is  written  ;  for  it  is  to  be  presu- 
med that  every  one  understands  the  technicals  ot  ills  own  profession. 
Those  who  happen  to  be  puzzled  may  have  recourse  to  Jacobs'  Law 
Dictionary. 

When  any  one,  not  acquainted  with  law,  has  recourse  to  this  work, 
he  ought  to  examine,  in  the  subjoined  list  of  books,  the  nature  of  the 
authority  upon  which  each  rule  is  founded,  as  they  are  designated  in 
the  notes  of  reference.    1st,  Is  it  a  statute  of  his  o  v.i  state,  of  the  U 
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States,  or  a  British  statute  passed  previous  to  the  American  revolution.' 
(unrepealed  of  course  as  no  others  are  given.)  2nd.  Is  it  a  decision 
of  the  courts  of  his  own  state,  or  of  the  United  States,  or  a  British  de- 
cision antecedent  to  the  revolution  ?  3rd.  Is  it  a  decision  of  some 
court  in  a  neighbouring  state  ?  4th.  Is  it  a  British  decision  subsequent 
to  the  American  revolution  ? 

Reporters  of  the  latter  class,  cannot  be  read  in  our  Pennsylvania 
courts,  though  they  still  have  weight  in  the  minds  of  judges.  The 
framers  of  the  act  which  interdicts  them  seem  not  to  have  sufficiently 
considered  the  nature  of  them,  or  the  kind  of  authority  that  is  allow- 
ed to  them.  In  no  case  are  such  precedents  obligatory ,  and  in  all  ca- 
ses their  weight  depends  upon  their  reasonableness.  With  regard  to 
the  subjects  of  this  work  the  American  and  late  British  Reporters  are 
in  general  harmony  (except  in  a  very  few  cases  noticed  in  the  sequel) 
and  the  book  would  have  been  very  imperfect— in  fact  of  no  value, 
without  the  latter. 

A  great  number  of  decisions  have  been  passed  over  without  notice 
in  the  work,  because  they  seemed  merely  to  follow  in  the  track  of 
those  that  have  been  given. 

So  much  pains  have  been  taken  to  compress  the  matter,  by  every 
method,  that  it  is  to  be  feared  the  perspicuity  may  have  sometime* 
been  affected  by  the  brevity. 

The  reader  may  perhaps  remark,  in  almost  every  one  of  the  follow- 
ing pages,  that  in  the  construction  of  the  sentences  I  have,  for  the  sake 
of  precision,  disregarded  a  modern  fashion,  which  happens  to  be  the 
revival  of  an  old  barbarism,  and  a  breach  of  the  philosophical  princi- 
ples of  grammar  as  recognised  in  most  languages  ;  probably  in  every 
existing  one  except  the  English  as  now  written.  I  refer  to  that  pow- 
er of  governing  verbs  which  is  allowed  to  such  words  as  if,  although, 
tatett,  &c.  or  rather  that  derangement  of  tenses  which  is  permitted 
wherever  they  are  used.  AUTHOR*. 


EXPLANATION  OF  THE  REFERENCES. 

In  the  notes  of  reference  the  figures  placed  before  the  name 
of  the  book  indicate  the  volume  ;  those  placed  after  the  name 
are  for  the  page. 

The  English  statutes  are  generally  designated  by  the  year 
of  the  king's  reign  in  which  they  were  enacted;  thus,  1  Car. 
2.  c.  7.  s.  1.  means  the  First  of  Charles  the  second,  Chap.  7. 
Section  1.  Si  Jac.  mzans  James ;  for  the  names  are  suppo- 
sed to  be  in  Latin :  but  the  reigns  of  the  other  English  Icings 
are  referred  to  as  if  the  names  were  written  in  English. 

Sometimes  the  reader  will  find  letters  placed  after  the  fi- 
gures of  reference,  the  meaning  of  which  he  will  readily 
discover  when  he  examines  the  book  in  which  they  are  re- 
f erred  to. 

Sometimes  the  reign,  and  the  term  of  the  court  are  refer- 
red to  thus :  T.for  Trinity,  E.jor  Easter,  M.for  Michael- 
mas, II.  for  Hilary. 

In  the  folloiving  list,  the  British  Reporters  subsequent  to 
the  American  revolution  are  marked  thus  *»  Those  that  are 
both  antecedent  and  subsequent  thus  f .  - 
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CHAPTER   I. 

Of  Contracts  in  General. 


CONTRACTS  are  either  executed  or  executory.  Those 
are  called  executed  contracts  by  which  a  right  is  made  to 
pass  immediately  from  one  party  to  another,  i,  e.  where  there 
is  no  trust,  delay,  or  future  provision.  All  promises  to  give' 
grant,  sell,  &c.  are  of  this  class. 

Executory  contracts  are  promises,  articles,  or  underta- 
kings introductory  to  the  alienation  of  property,  or  the  per- 
formance of  any  act. — Contracts  are, 

1.  Express,  constructive,  or  implied. 

2.  Simple,  i.  e.  absolute,  or  conditional. 

3.  Written  or  unwritten. 

Express  contracts  are  those  which  arise  from  the  positive 
terms  of  the  articles,  &c. 

Constructive  contracts,  are  those  raised  by  the  law  in  ex- 
pounding the  instrument  of  the  contract,  giving  a  different 
operation  to  it  from  that  which  it  seemed  to  intend;  thus, 
though  a  lease  of  tythes  to  a  parishioner  for  a  year  is  not 
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good,  as  such,  without  a  deed,  yet  the  law  will  give  it  effect 
upon  the  principle  of  its  being  a  discharge  from  tythes. 

Implied  contracts  are  those  which  arise,  not  from  the  spe- 
cial agreement  of  the  parties,  nor  from  the  operation  of  law, 
but  from  the  circumstances  of  the  case ;  as  if  I  give  cloth  to 
a  tailor  to  have  it  made  into  c  othes,  there  arises  from  this 
act  an  implied  contract  that  I  am  to  pay  him  for  his  work. 

The  law  applicable  to  this  important  class  of  contracts 
will  be  found  in  Chapter  fifth,  where  the  rights,  liability,  &c. 
of  carriers,  is  fully  stated. 

Simple  contracts  are  those  which  bind  a  person  uncondi- 
tionally.    Conditions  are  unlawful  or  lawful. 

Unlawful  conditions,  i.e.  those  which  impose  the  perfor- 
mance of  an  unlawful  act,  are  void.  The  operation  of  law 
in  such  cases  is  to  prevent  the  unlawful  act,  and  take  away 
the  temptation  for  committing  it.  Thus,  if  I  enter  into  a  bond 
to  kill  A.  the  bond  is  simply  void,  i.  e.  the  law  relieves 
against  the  forfeiture  which  non-performance  would  incur. 
If  I  make  a  deed  of  land  to  A.  with  a  condition  that  he  kill 
B,  the  deed  is  good  but  the  condition  void  ;  for  if  B.  would 
be  obliged  by  law  to  return  the  land,  it  would  be  a  temptation 
to  perform  the  condition. 

Of  conditions  not  unlawful  those  are  void  that  are  repug- 
nant to  the  nature  of  the  contract.  As  a  deed  of  land  to  a 
man  upon  condition  that  he  will  not  sell  it  nor  take  the 
profits.  Impossible  conditions  are  void.  If  they  make  a  part 
of  the  obligation  it  is  void  ;  but  if  .they  are  only  added  to  it, 
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and   disUnct,  the  obligation  is  binding  and  the  condition 
aione  void. 

A  court  of  equity  will  not  annul  a  contract  which  the  de- 
fendant has  failed  to  perform  and  cannot  perform  on  his 
part. — 4  Cranch's  Rep.  137. 

If  the  impossible  condition  is  to  precede  the  investment  of  J 
right  no  title  is  conveyed  ;  but  if  the  same  condition  is  sub- 
sequent, then  the  right  is  good,  and  the  condition   alone  is 
void.     The  same  rules  apply  to  those  conditions  which  arc 
impossible  at  the  time  of  making  the  contract,  and  those 

that  afterwards  become  impossible  by  the  act  of  God. 

Binding  conditions  are,  1.  such  as  accomplish  the  bargain  •' 
2,  such  as  dissolve  it :  and  3.  those  that  may  change  it  ac- 
cording to  circumstances. 

In  regard  to  written  and  unwritten  agreements,  the  gen- 
eral principles  of  distinction  arose  under  the  "statute  of 
frauds"  (29th  of  Charles  II.)  which  requires  all  agreements 
"  made  upon  any  consideration  of  marriage,"  or  "  upon  any 
contract,  or  sale  of  lands,  tenements  or  hereditaments,"  or 
"  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,"  to  be  in 
writins::  and  the  latter  clause  is  held  not  to  relate  to  lands 
or  tenements.  1st  Vernon  1J9.  But  if  there  is  "some  note 
or  memorandum  thereof,*' "and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereto  law- 
fully authorised,"  the  contract  shall  be  good. 

As  the  law  intended  only  to  prevent  frauds  and  perjuries, 
all  agreements  that  are,  in  their  own  nature,  free  from  the 
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danger  of  introducing  frauds  and  perjuries  are  good  though 
not  in  writing.  Thus  a  judicial  sale  under  a  judgment  is  good 
though  it  be  without  any  writing. 

In  Pennsylvania  a  parol  agreement  will  not  give  title  to 
(tends,  but  the  party  claiming  under  it  may  recover  damages 
for  non-performance. — 4  Dall.  152. 

A  sale  of  a  ship  is  valid,  without  a  bill  of  sale,  by  mere 
delivery. — 7  Johns.  Rep.  308. 

A  law  of  the  U,  States  requires  the  register  of  the  ship 
to  be  inserted  in  the  bill  of  sale — but  want  of  this  form^  and 
of  the  bill  of  sale,  affects  not  the  sale  but  the  privileges  of 
the  vessel  as  American. — Ibid. 

In  the  sales  of  goods  and  chattels,  as  the  purchaser  ac- 
quires a  right  of  property  immediately,  there  need  be  no 
writing  though  the  articles  sold  be  not  taken  into  actual  pos- 
session for  years  :  tyt  some  act  must  be  done  that  will  con- 
stitute a  legal  delivery.  [Fov  this  see  sale  and  deliver).] 
Payment  of  money  is  iield  to  be  a  part  performance,  and 
will  make  good  an  unwritten  agreement — Bacon's  Abr.  64. 

Possession  under  a  parol  agreement  will  not  bind  if  the 
parties  had  no  original  right  to  contract  in  the  case. 

Proof  of  a  parol  agreement  wit]  be  admitted  both  in  law 
and  equity  to  controul  a  written  agreement,  when  the  de- 
tection of  fraud  renders  such  proof  necessary,  but  not 
otherwise.— 2  Yez.  299.  1  Vera.  240. 
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All  contracts  are  by  specialty  or  parol ;  for  if -written  and 
not  sealed  they  are  to  be  considered  as  parol  agreements. 
— 3  Johns,  cases,  60. 

When  there  is  a  written  contract  all  previous  parol  agree- 
ments between  the  parties  are  considered  as  reduced  to 
that.— 2  Day's  cases,  137. 


B    % 


PERSONS  WHO  MAY  CONTRACT. 

ALL  persons  may  enter  into  agreements  binding  them- 
selves or  their  property,  except  lunatics  or  ideots,  infants, 
(i.e.  those  under  twenty-one  years  of  age)  married  women 
and  slaves. 

Lunatics  and  ideots  cannot  bind  themselves  by  any  bar- 
gains whatever :  but  they  cannot,  on  recovering  their  senses, 
&et  aside  their  agreements  by  pleading  their  insanity,  though 
their  heirs  may  do  it  for  them  ;  or  their  friends  during  their 
lives,  or  even  during  the  period  of  their  insanity. — Powei 
on  c.  15. 

But  lunaticks  or  ideots,  together  their  heirs  and  all  others; 
are  bound  by  such  acts  as  they  may  do  in  a  court  of  record, 
and  that,  because  the  credit  of  the  judge  warrants  their  ca- 
pacity to  do  the  acts.  The  same  rule  is  applicable  to  infants 
and  married  women  ;  as  where  an  infant  enters  into  a  secu- 
rity of  record  and  omits  to  avoid  it  before  he  comes  of  a*e 
it  will  bind  him. — Powei  on  c.  21. 

It  will  not  render  a  contract  void  to  show  that  one  of  the 
parties  was  drunk  when  he  made  it,  unless  he  shows  that  he 
was  made  so  by  the  other  party,  or  that  some  unfair  advan- 
tage was  taken  of  him.— 1.  Vez.  19.  3  P.  Will.  231. 

A  man  will  not  be  relieved  against  his  bargains  on  account 
of  his  weakness  of  mind,  unless  he  were  absolutely  deran- 
ged, or  unless  he  shows  that  some  fraudulent  advantage  was. 
taken  of  his  weakness.— S  P.  Will.  120.  Powei  ~9. 
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An  infant's  bargain  is  void  unless  it  appear  to  be  for  his 
advantage;  in  that  case  he  may  abide  by  it  or  not  as  he 
chooses  ;  and  if  the  other  party  be  of  capacity  to  bargain  he 
will  be  at  the  infant's  option. — Cro.  Car.  502. 

Where  an  infant  is  joined  with  others,  as  partners  in  a 
bargain,  his  incapacity  will  not  discharge  the  others  from 
the  obligation. — Cro.  Car.  502. 

An  infant  is  bound  by  his  contracts  for  diet,  apparel,  ne- 
cessary learning,  employment,  and  the  like :  and  he  may  be 
sued  upon  his  note  given  for  such  necessaries. — 1  T.  Rep.  41. 

He  is  not  bound  by  stating  an  account  against  himself: 
because  the  only  apparent  binding  consideration  in  such  a 
case  is  the  stating  of  the  account. — 1.  Keb.  446. 

He  is  bound  only  for  things  immediately  necessary;  so 
that  a  contract  is  voidable  when  made  for  articles  necessary 
for  the  carrying  on  of  a  business  by  which  he  makes  his  liv- 
ing,— Cro.  Ja.  494. 

He  is  not  bound  in  law  though  he  is  in  a  court  of  equity, 
for  money  borrowed  to  pay  for  necessaries  and  used  for  that 
purpose. — Salk.  279. 

He  is  bound  by  contracts,  the  validity  of  which  he  may 
in  any  way  acknowledge  after  he  becomes  of  age. — Chan. 
Rep.  55. 

Marriage  contracts  are  binding  upon  infants  when  made 
by  consent  of  parents  or  guardians,  and  where  actual  mar- 
riage takes  place — an  exception  which  stands  on  the  ground 
of  necessity.     Upon  this  principle  marriages  are  binding 
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when  entered  into  by  males  not  under  fourteen  years  of  age, 
and  females  not  under  twelve  years. — S  Atk.  613. 

A  married  woman  (feme  covert)  cannot  bind  herself  or 
her  husband  by  her  agreements ;  but  for  necessaries  fur- 
nished to  her,  or  for  money  applied  by  another  in  procuring 
her  necessaries,  her  husband  will  be  bound :  though  for  mo- 
ney borrowed,  and  afterwards  laid  out  by  herself  in  procu- 
ring necessaries,  the  husband  would  not  be  bound ;  because 
she  might  have  wasted  the  money. — Powelon  c.  60, 

But  where  a  married  woman  has  a  separate  estate  settled 
upon  her,  all  her  contracts  will  bind  her  estate  in  the  same 
manner  as  if  she  were  unmarried :  and  in  such  cases  the 
better  opinion  seems  to  be  that  the  husband's  estate  would 
not  be  liable  for  her  debts. — Pre.  Chan,  328.  2  Vez.  193. 
2  Atk.  68.  6  Brown's  Par.  Ca.  156. 

Where  a  husband  has  abjured  the  country  the  wife  be- 
comes liable  for  debts  of  the  estate  in  like  manner  as  if  she 
were  a  widow. — Moore  851.  1  Hawk.  4.  1.  Co.  Litt.  332  b. 

Under  a  divorce  from  bed  and  board  the  wife  may  sue  or 
be  sued  alone. 

There  is  strong  ground  for  holding  that  if  a  married  wo- 
man manages  a  business  or  trade,  with  which  the  husband 
does  not  meddle,  she  may  be  sued  as  a  single  woman. — 
JO  Mod.  6. 

Where  a  woman  lives  apart  from  her  husband,  and  has  a 
separate  maintainance  allowed  her,  she  alone  is  liable  for 
all  debts  that  she  may  contract.— Lady  Lanesborough's  case, 
Hil.  23  Geo.  TIT.  B.  R.  Cooke's  bank,  law  24.  Term  Rep, 
vol.  1. 5.  Rule  doubted  bv  some. 
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Where  a  man  specially  allows  his  wife  to  dispose  of  any 
particular  kind  of  property  belonging  to  his  estate  as  eggs, 
poultry,  Sec.  and  to'take  the  profits  to  her  own  use,  such  pro- 
ceeds will  become  her  sole  property  in  the  nature  of  pin- 
money,  and  she  may  legally  dispose  of  it  as  she  pleases — :3 
P.  Will.  33J.     ' 

When  a  woman,  living  with  her  husband,  purchases  neces- 
saries for  the  household,  there  should  be  some  proofs  of,  at 
least  an- implied  assent  on  the  part  of  the  husband,  in  order 
to  bind  him.  A  general  license  is  sufficient  for  such  pur- 
pose.— Powel  on  o.  03. 

Upon  principles  of  analogy  slaves  would  probably  be 
Subjected  to  all  the  same  disabilities  as  lunatics  orideots. 

In  Maryland  it  was  doubted  whether  a  slave  might  main- 
tain an  action  for  false  imprisonment,  for  being  held  in  sla- 
very from  the  time  of  his  petition  until  the  judgment  of  his 
freedom.— 3  Harris  &c.  M'H's  Rep.  439. 


WHAT  MAY  BE  THE  SUBJECT  OF 
CONTRACTS. 

CONTRACTS  -must  be,  1.  good  and  lawful  ;  2.  they 
must  be  possible ;  3.  they  must  be  certain ;  and  4.  they 
must  not  be  nugatory  or  frivolous. 

Contracts  are  void,  not  only  when  they  require  the  per- 
formance of  any  act  either  evil  in  itself  or  against  the  law 
of  the  land,  but  also  when  they  militate  against  public  poli- 
cy, as  where  a  mau  binds  himself  not  to  exercise  his  trade  : 
but  if  he  engages  not  to  exercise  his  trade  in  a  particular 
place,  it  is  binding,  for  he  may  exercise  it  elsewhere. — 

1  H.  5  b.  Powel  on  c,  167. 

In  all  such  cases  good  consideration  must  appear  upon  the 
face  of  the  contracts  or  the  law  will  raise  a  presumption 
against  them. 

All  wagers  are  illegal  upon  the  same  principle  :  also  con- 
tracts in  general  restraint  of  marriage. — Burr  22.5.  Also 
those  in  procuration  of  marriage. — Co.  Litt.  206.  Also  for 
future  illicit  cohabitation.— Burr  1568.  2  Peere  Wms.  432. 

2  Wills.  339.  Amb.  641.  2  Cowp.742.  Forrest.  153.  Also  to 
indemnify  a  parish  against  a  bastard  child.— 6  Geo.  2.  c.  31. 
6  East  118. 

Upon  the  same  principle  a  bond  to  maintain  a  suit  at  law 
in  which  the  obligor  has  no  interest  is  void ;  also  a  bond  taken 
by  a  sheriff" for  his  fees,  for  it  might  be  the  means  of  ^ppres- 
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tion.    Also  a  bond  given  by  a  prisoner  to  a  goaler,  with  con- 
dition to  be  a  good  prisoner. 

An  action  will  not  lie  to  compel  the  paying  over  the  pro- 
ceeds of  an  illegal  contract  though  the  money  arising  from 
it  had  been  received  by  the  defendant. — 2  Caines'  Rep.  147. 

Where  a  contract  or  promise  is  for  any  thing  impossible 
it  is  void  :  as  a  bond  to  travel  fifty  miles  in  an  hour :  or  to 
be  nonsuited  in  such  a  case,  when  there  is  none  such. — Co. 
Litt.  206  b. 

So  a  contract  must  be  for  something  certain,  or  for  some- 
thing that  may  be  rendsred  certain ;  where  A.  engages  to  sell 
his  horse  for  as  much  as  B.  may  value  him  at,  the  bargain  is 
void,  for  it  is  absurd. — 2  Cro.  250. 

If  a  man  promises  to  pay  a  sum  of  money  in  a  short  time, 
it  is  void  for  uncertainty ;  but  if  he  promises  to  pay  without 
mention  of  time,  it  will  be  taken  to  mean  upon  demand, — 
1  Bulst.  92,  97.  2  Cro.  250.  10  Co.  76.  102.  8  Johns. 
Rep.  189. 

If  a  man  promises  to  deliver  goods — to  make  a  lease,  or 
the  like,  it  is  certain  enough,  but  he  has  all  his  life  to  per- 
form itin.— 10  Co.  77. 

If  A.  is  engaged  in  any  business  for  B.  and  B.  promises  to 
repay  him  whatever  he  may  lay  out  in  it,  the  promise  is  cer- 
tain enough,  but  it  will  not  authorise  unreasonable  expen- 
diture.—-Het.  122. 

If  A.  marries  the  daughter  of  B.  under  a  promise  from  B. 

that  she  shall,  at  his  death,  receive  as  much  as  any  of  the 
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rest  of  his  children,  the  promise  will  bind  B's  estate Pop- 
ham,  148. 

Where  there  is  an  agreement  to  perform  a  thing  of  cer- 
tain value,  without  mentioning  any  sum,  it  will  be  held  an 

agreement  for  the  usual  sum,  or  for  a  reasonable  sum. 1 

Syderf.  270. 

All  agreements  made  to  cover  usury,  or  to  operate  as  a 
bribe,  or  in  anyway  to  induce  treachery,  are  void. — Cowper 
39.  Therefore  a  claim  for  attendance  at  auctions  to  enhance 
the  price  of  goods  will  not  be  ground  for  an  action. 

If  a  man  pays  money,  by  way  of  bribe,  or  for  any  unlawful 
purpose,  he  cannot  recover  it  back ;  because  both  parties  are 
eo.ually  criminal.— 2  Burr.  1012.  Ca.  T.  Talbot  41. 

Contracts  are  void  when  of  such  a  nature  that  tae  execu- 
ting of  them  would  produce  no  benefit ;  as  for  instance,  an 
agreement  not  to  wash  one's  hands,  or  not  to  eat  for  several 
days.— 21  H.  7.  20. 

So  a  contract  is  void  that  wantonly  affects  the  interest  or 
the  feelings  of  third  persons,  or  tends  to  disturb  the  peace  of 
society  ;  as  for  instance  a  wagering  contract  that  a  woman 
has  committed  adultery,  or  has  had  a  bastard,  or  that  such 
a  person  is  not  a  female,  &c.  Cowper  735.  729. 

An  action  will  not  lie  upon  a  contract  that  requires  the 
production  of  indecent  evidence. — Ibid. 

If  a  contract  L>  void  when  it  is  made  it  can  never  become 
valid,  and  so  vice  versa. 

If  a  part  of  an  entire  contract  is  iiiegal  and  void  the 
whole  is  void.-— 8  Johns.  Rep.  253. 


Jksszui  required  in  an  Agreement. 

ASSENT  may  be  by  writing,  speaking,  gestures,  or 
even  by  silence. 

Silence  may  be  construed  into  assent  when  a  person  is 
fully  aware  of  what  is  doing,  affecting  his  interest,  and 
be  makes  no  objection.  Thus  if  a  man  is  present  when  a  bar- 
gain is  made  in  which  he  is  concerned  and  he  says  nothing, 
though  it  appears  that  he  is  neither  awed  into  silence,  nor  in 
any  way  hindered  from  speaking,  and  that  he  is  aware  pf 
the  nature  of  his  interest. — Powel  on  Con.  132. 

So  where  a.  man  sends  his  servant  to  buy  upon  trust  he 
is  liable  upon  the  servant's  bargains.  So  where  it  cannot  be 
proved  that  the  servant  was  sent,  but  that  his  master  knew 
lie  was  in  the  habit  of  taking  up  goods  upon  his  (the  mas- 
ter's) accountJhe  will  be  liable. — Powel  on  fa.  138. 

A  promise  to  pay  the  debt  of  another  must  be  in  writing 
and  cannot  be  explained  by  parol. — 4  C ranch's  Rep.  235. 

Where  a  man  does  not  know,  and  cannot  know  the  nature 
of  the  engagement  that  he  enters  into,  it  is  a  general  rule 
that  his  assent  shall  be  valid  when  it  is  altogether  in  his  fa- 
vour.— Powel  on  c.  138. 

Where  a  man  turns  his  wife  out  of  doors  it  will  be  pre- 
sumed that  he  agrees  to  be  liable  as  to  her  contracts  for  ne- 
cessaries.— ib.  139. 
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Ignorance  or  error  will  in  general  invalidate  an  assent,  as 
where  the  matter  of  the  bargain  is  falsely  explained. — 1  P: 
Will.  239.  S.  C.  1  Vern.19. 

This  is  always  th#  case  when  there  is  deception  upon  the 
face  of  the  bargain,  as  where  a  female  dresses  herself  as  a 
man,  and  enters  into  a  contract  to  work  as  such. — I'owel 
on  c.  1 50. 


Of  the  Consideration  necessary  to  support  a 
Contract. 

ACTION  will  not  lie  upon  a  mere  verbal  contract,  no 
part  of  which  is  executed,  unless  it  is  for  agvoi,  or  valua- 
ble, consideration  ;  as  if  a  man  sells  me  his  horse  and  I  pro- 
mise him  nothing  by  way  of  payment,  the  horse  siill  re- 
mains his  own  property  ;  and  even  if  it  is  by  writing  (unless 
it  is  by  a  bond,  i.  e.  sealed  and  delivered)  the  bargain  is  void. 
—11  H.  4. 33.  Plowd.  302, 309. Dyer  30  b.  338.  L.  R  lym,  909. 

But  in  all  agreements  made  by  writings  sealed  and  deli- 
vered the  consideration  cannot  be  inquired  into.-Plowd.  309. 

With  regard  to  a  common  note  of  hand,  as  long  as  it  is 
confined  to  the  parties  between  whom  it  originated,  the  want 
of  consideration  is  a  good  plea  against  it;  but  as  soon  as 
third  parties  (by  indorsement  or  otherwise)  become  legally 
interested  in  it,  the  want  of  consideration  ceases  to  be  an  es- 
sential defect.     See  notes,  bills  of  exchange,  &c. 

A  good  consideration  is,  1st.  an  act  to  be  done  by  one  par* 
iy  for  the  benefit  of  the  other ;  or,  2nd.  it  arises  from  one  par* 
ty  subjecting  himself  to  loss,  and  by  agreement,  for  the  otheV 
party. 

Any  thing,  however  trifling,  done  by  one  party  for  the 
benefit  of  the  other  will  be  a  legal  consideration. — Cro.  Eliz, 
67,  150,  Cro.  Car.  70. 
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So  where  one  agrees  to  forego  an  apparent  advantage,  as 
where  A.  had  a  suit  against  B.  and  discontinues  the  suit  up- 
on a  promise  of  one  hundred  dollars  from  B,  for  so  doing;  B. 
will  not  afterwards  be  allowed  to  show  that  A.  had  no 
ground  to  support  the  action  :  it  will  be  a  sufficient  consid- 
eration that  A.  agreed  to  lose  the  chance  of  it. — Hob.  2lrA 

A  consideration  which  is  executed,  i.  e.  done  or  past,  is  not 
sufficient  to  support  a  contract  unless  there  is  someadvan- 
tage  afterwards  to  arise  from  the  bargain.  Thus  A. support- 
ed B's  wife  for  a  year,  and  B.  promises  that  if  he  will  sup- 
port her  fur  another  year  he  will  pay  for  both  years  support; 
the  consideration  is  good  For  both,  if  B.  support  her  the  se- 
cond j'ear;  because  he  might  not  have  incurred  the  addition- 
al expense  without  that  promise :  but  if  it  were  merely  a 
contract  to  pay  for  the  year  past  it  would  not  be  binding.— = 

1  Mod.  Ent.  83.  Plowd.5.  302.  1  Roll.  Rep.  413.  Cio.  E!iz. 
442.  See  Powel  on  c.  348. 

Where  any  part  of  the  consideration  is  hot  executed  at 
the  time  of  the  contract  it  is  good.— 2  Bulst  T3. 

If  the  past  consideration  i3  founded  on  prior  moral  or  le* 
gal  obligation  it  is  good ;  as  a  contract  to  pay  a  just  debt.— 

2  Black.  Com.  445.  Tims  action  would  lie  by  A.  against 
B.  for  the  expense  of  burying  B's  child  ;  because  by  the  43rd 
of  Eliz.  the  father  was  bound  to  bury  his  own  child.~Cro. 
Eliz.  138. 

A.  can,  support  an  action  against  B.  on  a  contract  for  a 
past  consideration  where  it  was  something  done  by  the  pre- 
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vious  special  request  of  B. — 2  Vent.  2G8.  3  Salk.  96. 1.  Bulst* 
120.  Dyer  272,  &c. 

A  consideration  which  is  insignificant  is  not  sufficient  to 
support  a  contract ;  as  where  A.  was  under  a  void  arrest,  B. 
promised  to  pay  the  debt  on  condition  of  having  the  arrest 
discharged;  B.  was  not  bound,  because  the  arrest  was  a  nul- 
lity which  would  have  been  avoided  without  any  payment.— 
Godb.  358. 

But  if  there  is  "a  colour  whereon  to  found  a  suit,"  the 
forbearance  of  it  will  be  a  good  consideration  ;  as  where  an 
infant  bought  goods  and  died  without  paying  for  them,  and 
the  mercer  afterwards  came  to  the  infant's  widow  (who  wai 
also  his  executrix)  and  she,  in  consideration  of  his  forbearing 
to  sue  her,  promised  to  pay  for  the  goods ;  it  was  held  to  be 
a  binding  contract,  because  the  promise  was  to  avoid  the  ex- 
pense  of  a  suit,  to  which,  as  executrix,  she  was  liable.—— 
Latch.  142.  Dyer  272.  31. 

Where  a  man  engages  to  pay  a  sum  of  money,  or  do  any 
thing  in  consideration  of  having  the  time  deferred  in  which 
he  was  bound  to  pay  a  debt,  such  a  contract  is  binding.— 
Hob.  IS. 

Where  A.  is  bound   to  perform  a  certain  act,  and  B.  is 
bound  to  pay  him  a  certain  sum  for  it,  no  time  being  men- 
tioned, B.  will  not  be  compelled  to  pay  until  the  act  be  done? 
— 1  Vent.  177,  214.  3  Salk.  95. 

But  if  a  day  is  appointed  for  the  payment,  and  it  passes 
before  the  act  can  be  performed,  an  action  may  be  brought 
for  the  money;  for  by  the  bargain  the  performance  was  not 
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made  a  precedent  condition. — 1  Vent.  147.  1  Saund.  319. 

If  one  promises  to  do  an  act  in  consideration  of  another 
doing  another  act,  either  one  may  sue  the  other  for  non-per- 
formance before  he  himself  performs  any  part  of  the  contract; 
as  where  A.  agrees  to  deliver  B.  a  horse  if  B,  will  deliver 
him  a  cow,  at  such  a  time  ;  A.  may  sue  B.  for  the  cow  before 
he  gives  the  horse,  or  B.  may  sue  A.  for  the  horse  before  he 
gives  the  cow.— lYent.  177.  214,  Hob.  88.  1  Lev.  293.  3 
Bulst.  187. 

Relationship,  or  natural  affection  between  kindred,  is  a 
good  consideration  in  a  contract,  but  it  must  be  stated. — 1 
Atk.  3.  1  Chan.  Rep.  84. 

The  "mere  trust  reposed  in  one  for  the  doing  of  a  thing 
which  he  voluntarily  engages  to  do  gratis,  will  be  a  consid- 
eration suaicient  fo^round  an  action  against  him,  if  loss  hap- 
pens in  the  business  through  his  negligence.- — L.  Raym,  909 
3.  C.  Comyns  13.  Salk.  26.  3  Salk.  11. 

If  A.  promises  to  take  goods  of  B.  and  keep  them  safely^ 
gratis,  but  afterwards  refuses  to  take  them,  no  action  will 
lie;  but  if  he  does  take  them,  and  through  his  negligent 
keeping  they  are  injured,  he  is  liable. — Dr.  &  Stud.  212 
Powel  on  c.  367. 

Where  there  is  a  vahtable  (not  merely  a  good)  considera- 
tion, it  need  not  be  expressed  if  it  can  be  collected  from  the 
circumstances;  as  where  it  is  a  contract  for  the  preservation 
of  mutual  peace.~-l  Vez.  450. 

Where  a  consideration  is  mentioned  upon  the  face  of  an 
agreement  and  it  is  not  a  good  or  valuable  one,  no  other  one 
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can  be  averred,  and  the  contract  is  void  though  a  good  one 
real  I  j  existed. — 7  Rep.  40. 

Gaining  considerations  are  rendered  illegal,  and  therefore 
voicl,  by  the  statute  1.  Car.  2.  6.  7.  and  9.  Ann.  c.  15.  whe- 
ther they  be  in  ivritten  or  unwritten  contracts.  Most  of 
the  American  states  have  carried  the  interdictions  upon 
such  contracts  still  further. 

Usurious  contracts  are  void  for  a  similar  reason,  and 
when  a  note  is  usurious  in  its  inception  it  cannot  become 
valid  in  the  hands  of  a  bona  fide  holder.*— 3  Johns.  Cas.  206, 
1  Bay's  Rep.  23. 

But  in  such  a  case  a  new  security  given  to  the  holder  is 
good.— 2  Caines'Rep*  150.  10  Mass.  Rep.  121.  3  Day's  Rep. 
268. 10  Johns.  Rep.  185. 

A  judgment  in  the  hands  of  bona  fide  assignee  is  not  af- 
fected by  the  usury  of  the  original  transaction,— 2  Johns, 
€as.  268. 

No  usurious  transaction  between  intermediate  parties  can 
affect  the  title  to  a  note  in  the  hands  of  a  bona  fide  holder, 
provided  it  was  originally  lawful— J  Bay's&ep,486 
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THE  words  of  agreements  are  to  be  considered  not  ac- 
cording to  the  grammatical  meaning,  or  the  etymology,  but 
according  to  the  common  acceptation  of  them.  Thus  if  I 
agree  to  give  B.  a  cup  of  wine,  I  am  bound  to  give  him  the 
wine  but  not  the  cup  :  but  if  I  agree  to  give  him  a  barrel  of 
wine  he  is  entitled  to  the  barrel  as  well  as  the  wine.— Plowd 
169,86.   27  H.  8.  27  b. 

Where  the  words  used  express  different  meanings  in  dif- 
ferent places  they  shall  be  construed  according  to  the  re- 
ceived meaning  in  the  place  where  they  are  adopted  into  the 
contract. — 7  Johns.  Rep.  585.  Powel  en  c.  376. 

Ambiguous  wrords  are  to  be  understood  according  to  the 
subject  of  them  ;  as  if  I  grant  one  a  right  of  common  for  ten 
beasts,  yearly  for  three  years,  and  he  take  none  the  two  first 
years,  he  cannot  take  all  on  the  third  year  by  putting  thirty 
beasts  ypon  it. — 9  H.  6.  35. 

Where  the  same  words  in  the  same  contract  are  applica- 
ble to  subjects  of  different  natures  a  different  construction 
may  be  put  upon  them  according  to  the  nature  of  each  su'g* 
ject.— 2  Vez.  325. 

Where  words  in  their  common  acceptation  would  renyer 
the  contract  frivolous,  or  ineffective,  they  must  be  made  to 
d?tietefrom  that  roe  an  in?.— 3  Leon  21>. 
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The  actions  of  the  parties  or  other  circumstances  may 
be  taken  to  explain  a  contract. 

The  ordinary  import  of  words  is  sometimes  restrained 
where  it  appears  that  the  will  of  him  who  uses  them  is  not 
co-extensive  with  his  words,  it  being  a  general  rule  that  no 
man  shall  he  supposed  to  mean  that  which  is  absurd. — 5 
Mod.  x78.  Cro.  Eliz.  705.  Hob.  S4. 

Where  there  is  some  collateral  incidents  inconsistent 
with  the  speaker's  design,  it  must  be  presumed  that  the 
particular  matter  in  hand,  and  no  other,  was  in  the  speaker's 
(or  writer's)  mind  ;  as  A.  had  judgment  for  1001.  against 
B.—B.  gave  a  legacy  of  5\.  to  A.  and  then  died.  A.  took 
the  S\,  of  B's  executor  and  gave  a  receipt  as  to  all  de- 
mands against  him  as  executor  of  B.  It  was  held  to  be  no  re- 
linquishment of  his  judgment  for  the  1001. — 1  Eq.  Ca« 
Abr.  170  P.  c,  4.  nate  d.  1  Lev.  101. 

Where  an  incident  takes  place  inconsistent  with  the 
speaker's  design,  which  naturally  would  have  governed  his 
will  had  it  been  foreseen,  it  changes  the  intention  appa- 
rent upon  the  face  of  the  contract.  Cicero  mentions  such  a 
case  where  a  man  by  a  mistake  believed  his  son  to  be 
dead,  and  made  another  his  heir. 

Where  the  absurdities  of  a  contract  cannot  be  explained, 
they  shall  be  construed  against  the  party  who  lay  under  the 
jluty  of  making  it  plain,  so  that  such  ambiguities  are  usual- 
ly  interpreted  against  the  landlord  in  leases,  and  against  the 
seller  in  sales.— 5  Co,  7.  b.  Plowd.  140,  161,  171,239.  Co; 
LytM97.«.267.&.  147.  Roll.  Abr.  228.  Kelw  3, 
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Worfls  are  to  be  understood  in  the  most  comprehensive 
meaning  usually  given  to  them.  Thus  horses  will  in- 
clude mares,  &c. — Bro.  Expos,  des  terms.  39. 

An  indefinite  expression  shall  be  understood  universally, 
unless  there  be  particular  reason  to  the  contrary, — 19H. 
fr   4-2. 

If  a  man  uses  legal  phraseology  such  legal  terms,  shall  be 
understood  according  to  the  sense  which  the  law  has  impo- 
sed upon  them.— 2  Roll.  253.  E.  25. 55. 

Interest  shall  be  computed  according  to  the  rate  of  inter- 
est in  the  country  where  the  contract  is  made. — Pres.  Chan. 
128, 1.  P.  Will.  396. 

Where  money  is  by  contract  made  payable  at  a  certain 
place  it  shall  be  computed  according  to  the  currency  of  that 
place.— Davis  23.  2,  P.  Will.  696. 

Where  there  is  a  stipulation  about  the  value  of  a  thing,  it 
shall  be  intended  as  in  reference  to  the  time  when  the  con- 
tract is  to  take  effect.— Dyer  81  b.  82  b. 

It  is  a  rule  laid  down  by  Ruberus  de  Coiflictu  Legum,  and 
universally  recognised,  that  the  lex  loci  contractus — the  law 
of  the  place  where  the  contract  is  made,  is  to  govern  with 
regard  to  the  nature,  validity  and  construction  of  the  con- 
tract. To  this  is  added  an  exception  as  to  those  which  may 
be  in  their  nature  immoral,  or  where  the  enforcing  them 
would  be  injurious  to  the  rights,  interest  or  convenience  of 
the  state  in  which  they  are  sued  upon. — 2  Mass.  Rep.  84. 1 
Johns.  Rep.  1 39.  2  do.  235.  3  do.  263.  4  do.  285.  8  do.  1 89.  3 
Caines'  Rep.  154.  2  Wash.  282.  1  Gallis.  Rep.  371^ 
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Therefore,  if  it  is  void  where  it  is  made  it  will  be  void 
every  where  else.  So  a  discharge  under  a  bankrupt  or  in- 
solvent law  of  one  state  is  valid  as  to  every  previous  debt, 
no  matter  where  contracted  or  where  the  discharged  debtor 
may  be  sued.— 1  Dall.  Rep.  188,  229.  5  East's  Rep.  124. 

As  to  the  form  of  action  a  contrary  rule  prevails. — 3 
Cranch's  Rep.  324. 1  Caine's.  402  2  Mass,  Rep.  84. 

The  statute  for  limitation  of  actions  in  the  state  where  the 
action  is  brought,  and  no  other,  is  to  be  the  bar  in  every  suit. 
*— 2  Mass.  Rep.  84.  3  Johns.  Rep.  263. 

If  a  note  is  negotiable  by  the  law  of  the  state  where  suit 
is  brought,  the  indorser  may  maintain  the  suit  in  his  own 
same. — 1  Johns.  Cas.  139.  S.  C.  2  Caines*  Cas.  in  error  321. 

But  if  the  value  of  the  thing  stipulated  for  is  varied  by  im- 
proper delay,  after  the  time  when  performance  should  have 
(ken  place,  the  loss  must  be  borne  by  the  party  that  was  to 
Curry  the  contract  into  execution. — 2  Vern.  394. 

Several  contracts  made  at  the  same  time,  to  effect  the 
game  object,  shall  be  construed  as  one  assurance. — 2  Vern. 


•• 


Of  Disannulling,  Discharging,  liescinding. 
Waiving,  or  Altering  Contracts. 

EVERY  contract  may  be  rescinded  or  waived,  by  all  iht 
parties  to  it  dissenting  from  the  bargain  before  the  period  of 
performance. — Bacon's  maxims  91. 

In  some  cases  one  party  may  rescind  a  contract,  as  in  a 
sale  with  a  liberty  of  refusal. — 1  T,  Rep.  135. 

But  when  a  third  person  has  acquired  a  right  under  aeon- 
tract  the  original  parties  cannot  do  any  thing  in  regard  to  it 
that  will  affect  such  right. — Bacon's  maxims  91. 

After  the  period  of  performance  is  past,  any  act  in  execu- 
tion of  it,  by  one  party,  will  render  the  contract  indissolu- 
ble.—! H.  7.  14. 15.  Bro.  tit.  Bar.  69. 

But  the  party  who  has  performed  part,  aad  thus  bound  the 
other,  may  release  him  from  the  burden  of  his  part,  and 
such  release  will  afterwards  bind. 

When  the  non-performance  of  a  contract  is  occasioned 
by  the  party  for  whose  benefit  tli£  performance  was  intend- 
ed, it  will  release  the  other  from  his  obligation. — 8  Rep.  92. 
Co.  Litt.  206.  18  E.  4.  8  b. 

The  right  accruing  under  a  contract  may  be  lost  by  any 
.act  that  can  be  construed  into  an  abandonment <— 9  Mod.  S, 
&  2,  P,  Will  82... 
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A  contract  may  be  annulled  by  the  acceptance  of  another 
contract  containing  stronger  assurance  for  the  same  thing; 
thus  a  judgment  for  money  puts  an  end  to  the  contract  upon 
which  it  was  obtained. — 6  Rep.  45.  Dyer  21  b.  Bro.  tit  Cont. 
29.3  H.  4.  17  b.  lH.6.8a.&c. 

But  contracts  of  equal  degree  do  not  extinguish  one  ano- 
ther ;  thus  a  bond  given  for  a  debt  for  which  another  bond 
had  been  previously  given,  does  not  avoid  the  former  one, 
but  there  is  right  action  on  both. — Cro.  Jac  579.  6  Rep.  45^ 
Contracts  entered  into  by  deed  cannot  be  discharged  ver- 
bally ;  even  delivering  them  upon  payment  is  held  insuffi- 
cient :  accord  and  satisfaction  is  no  plea  against  a  covenant; 
payment  is  no  plea  against  a  bond  ;  therefore  in  such  cases 
there  must  be  a  release  under  seal. — 1  H.  7.  14. 15.  Bro.  tit. 
Bar.  69.  Cro.  Jac.  99.  Lutw.  358. 

But  where  action  arises  for  a  wrong  done  under  a  cove- 
nant (waste  committed  under  a  lease  for  instance)  there  a  pa- 
rol discharge  is  a  plea  against  any  future  demand  of  dama- 
ges, for  it  does  not  affect  the  covenant. — Lut.  S58.  Cro.  Jac. 
99.  Noy.  1 10.  &  C.  6  Rep.  43. 

Courts  of  equity,  under  circumstances  of  particular  hard- 
ship, admit  parol  agreements  which  were  made  to  relieve 
against  such  hardship, —  1  Vern.  240.  2  Vez.  299. 

Otherwise  no  verbal  additions  can  ever  be  admitted  to  al- 
ter or  controul  written  agreements. — 2  Atk.  384,  8.  2  Vez. 
377.  2  Wils.  275. 

Where  the  right  and  obligation  meet  they  dissolve  each 
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other ;  as  where  a  man  becomes  executor  to  his  creditor,  or 
where  he  marries  his  creditor. — 1  H.  7.  16.  a.  b. 

Where  there  are  mutual  debts  of  the  same  nature,  the  one 
discharges  the  other  to  the  same  amount.  But  this  only  hap- 
pens where  a  man  claims  in  his  own  right ;  therefore  a  debt 
due  by  A.  to  B's  wife  is  no  set  oft  against  a  debt  which  B. 
owes  A.— Bulstrode  Ni.  Pri.  179. 

So  a  set  off  cannot  be  pleaded  upon  a  bail  bond  not  assign- 
ed  to  the  party  ;  because  it  is  not  within  the  8  of  Geo.  2.  for 
that  statute  relates  only  to  bonds  conditioned  for  the  pay- 
ment of  money ;  nor  is  it  within  the  2nd  of  do.  because  the 
plaintiff'  does  not  bring  the  action  in  his  own  right  but  as 
trustee  of  another, — Black.  Rep.  1249. 

Contracts  may  be  annulled  by  an  act  of  the  legislature. 
—8  Mod.  51.  5  Brown's  Par.  Ca.  269.  2  P.  Will.  218. 

But  where  the  legislature  renders  the  performance  illegal 
only  in  part,  the  remaining  part  must  be  performed. — 3  Bro. 
Par.  Ca.  389. 

A  contract  may  be  discharged  by  the  act  of  God  render- 
ing performance  impossible. — 1  Rep.  98. 

Contracts  may  be  discharged  by  collateral  satisfaction 
a  reed  upon  ;  as  if  A.  be  bound  to  pay  B.  1001.  B.  may  take 
C's  collateral  satisfaction ;  but  otherwise  the  acts  of  third 
persons  cannot  alter  an  agreement, — 7  Mod.  144. 


CHAPTER  II. 


Insurance  and  other  subjects  of  Maritime  Law 


General  Rides, 

THE  maritime  law  of  England  as  it  was  at  the  period  of 
the  revolution,  is  binding  here  so  far  as  the  circumstances 
pf  the  two  countries  agree:  English  decisions  subsequent  to 
that  period  may  be  read  in  our  courts,  and  will  be  heard  with 
respect,  but  are  not  binding. — 1  Peters's  Rep.  104. 

Marine  ordinances  of  foreign  countries  may  be  read  in  the. 
United  States'  courts,  at  least  if  promulgated  by  the  proper 
public  authority. — 1  C  ran  civ's  Rep.  38. 

United  States  district  courts  possess  all  the  power  of 
courts  of  admiralty  as  an  Instance  or  Prize  Courts. — 3  Dal!.. 
Rep.  6, 16,  159.  3  Harris  and  M'Henry's  Rep.  109. 

Physician  of  a  ship  cannot  sue  in  admiralty  for  his  wages. 
— 1  Peters's  Rep.  -28.  Nor  the  master  of  the  vessel. — ib. 

A  ship  carpenter  has  alien  on  the  ship  for  repairs. — ibid 
S3 3.  The  mate  may  sue  in  admiralty  for  his  wages  like  a  ma- 
riner.—^ibid  246. 

Insurance  may  be  for  a  ship— and  to  a  particular  place — 
for  her  return  or  tlie  like ;  or  for  the  goods  in  her  only  ;  or 
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for  such  goods  as  may  be  taken  in  her  at  a  certain  place  ;  Or 
for  certain  goods  in  particular. — 2  Sand.  200.  Ma.  106.  Skin. 
327. 

Insurance  may  be  made  on  a  ship  lost  or  not  lost. — 2 
Sand.  200.  Also  for  money  though  the  insured  had  no  in- 
terest in  the  ship  or  cargo,  except  what  he  lent  on  bottomry 
bond.— Cor.  t.  2  Vern.  269.  R.acc.  2  Ver.  7\7. 

Also  for  the  goods  of  A.  without  account,  if  proved  that 
A.  had  goods  at  the  place,  though  the  particulars  are  not  pro- 
ved.— Skin.  405. 

By  stat.  14  G.  3.  6.  48.  no  insurance  shall  be  made  on  lives 
or  any  event,  but  by  a  person  having  interest  therein,  whose 
name  must  be  inserted  ;  and  he  can  recover  no  more  than 
his  interest  amounts  to.  But  this  extends  not  to  bona  fide 
insurances  on  ships  or  goods. 

On  insurance  of  houses  against  fire  it  is  necessary  that 
the  insured  have  an  interest  in  the  house,  at  the  time  of  in- 
surance, and  at  the  time  the  fire  happens. — B.  1T43.  2  At- 
kyns  554. 

Policies  of  insurance  against  fire  are  not  assignable  with- 
out consent  of  the  office. — ibid. 

If  the  policy  on  a  vessel  is  assigned  before  she  sails  the  in- 
surer need  not  have  notice  of  the  assignment. — 1  Johns- 
Ca.  313. 

A  policy  may  be  explained  by  parol  agreement  as  that  it 
shall  not  take  effect  till  the  ship  arrive  at  a  certain  place 
not  specified  in  the  policy. — Sal.  444,  5.  Contra  Skin.  55. 
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So  if  the  policy  has  a  blank  for  the  time  of  insurance  it 
may  be  cured  by  a  verdict. — Semb.  F,  g.  275. 

A  policy  made  against  the  risk  of  an  illicit  trade  abroad 
is  valid,  but  void  if  made  to  protect  a  trade  against  our  own 
-Jaws. — 1  Johns.  Cases  141. 

A  sentence  of  condemnation  is  necessary  to  divest  the 
property. — 4  C ranch's  Rep.  514. 

If  the  captor  fails  to  libel  the  captured  vessel  the  owner 
may  claim  her  again. — 4  Cranch's  Rep.  23, 

Where  a  decree  restores  the  cargo  to  the  first  owners  sub- 
ject  to  charges  of  freight,  &c.  a  charge  is  allowed  for  insu- 
rance even  though  none  were  made. — 5  Cranch's  Rep.  313* 

Where  assessors  state  damages  they  must  state  the  princi- 
ples on  which  they  allow  them. — 2  Cranch's  Rep.  64. 

The  commander  of  a  public  ship,  who  seizes  a  vessel 
without  probable  cause  for  suspicion,  is  liable  to  damages^ 
— 2  Cranch's  Rep.  64. 

A  seizure  beyond  the  limits  of  the  territorial  jurisdiction 
for  breach  of  revenue  or  other  laws  is  warranted  by  the  law 
of  nations. — 6Granch,  281* 

The  question  whether  a  seized  vessel  was  violating  law  is 
to  be  examined  in  regard  to  the  place  of  seizure  and  not  the 
place  of  the  offence. — 4  Cranch's  Rep.  452. 

An  ordinance  of  congress  limiting  the  time  allowed  for 
re-capture  to  twenty  four  hours  can  only  relate  to  citizens  of 
the  United  States.— 2  Dall.  Rep.  4. 

d  2 
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The  possession  of  captors  in  a  neutral  port  is  the  posses- 
sion of  the  sovereign. — 4  Cranch's  Repk  294. 

If  the  master  or  ship  owner,  when  the  vessel  is  captured  or 
lost,  neglects  to  forward  the  goods  when  there  is  opportuni- 
ty, and  in  consequence  the  freight  is  lost,  the  insurer  is  not 
liable  for  it. — 9  Johns.  Rep.  9. 

In  case  of  necessity  the  master  may  sell  or  hypothecate  all 
the  cargo  for  repairs  of  the  ship;  but  he  cannot  even  hypothe- 
cate the  ship  for  the  cargo.— 9  Johns.  Rep.  29. 

The  insurers  on  the  cargo  have  nothing  to  do  with  the 
freight.— 9  Johns.  Rep.  189. 

On  a  policy  interest  is  calculated  from  the  loss. — 1  Caines* 
ft.  526. 

Loss  of  the  voyage  as  to  the  cargo  is  not  loss  i>f  the  voy- 
age as  to  the  ship.— -4  Cranch's  Rep.  371. 

Goods  laden  on  deck  are  not  covered  by  an  insurance  on 
the  cargo. — 3  Johns.  Cases,  178. 

If  a  ship  is  insured  at  and  from  a  place,  whilst  she  is  there 
and  preparing  for  the  voyage  the  insurer  is  liable,  but  if  the 
voyage  is  laid  aside,  and  the  ship  lie  there  several  years  with 
the  owners  privity  the  insurer  is  not  liable. — 2  Atkyns,  359. 

If  a  ship  or  cargo  insured  is  taken  and  condemned  as  prize, 
It  is  not  necessary  for  the  insured  to  make  any  claim  or  ap- 
peal before  he  calls  on  the  insurer. — Doug.  733.  n.  706. 

Suspicious  circumstances  will  justify  the  bringing  in  a 
neutral  vessel  for  examination,  and  it  is  a  question  of  fact 
—3  Dall.  Rep.  335. 
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Captors  acquire  an  immediate  right  which  no  neutral  can 
question. — 3  Dallas,  188. 

If  a  belligerent  mans  a  prize,  and  without  getting  her  con- 
demned proceeds  to  cruise  with  her,  the  property  in  her  is 
not  changed. — 1  Cranch's  Rep.  32. 

A  condemnation  in  a  foreign  court  of  admiralty  is  not  con- 
clusive proof  that  the  ship  was  not  neutral,  unless  it  appear 
that  the  condemnation  went  on  that  ground. — Doug.  575, 
554. 

In  all  actions  the  plaintiff  is,  on  fifteen  days  request,  to  de* 
clare  how  much  he  has  insured,  and  how  much  he  has  bor* 
rowed  at  bottomry  or  respondentia. 

Defendant  may  pay  the  money  into  court.— 19  G.  2.  C.  57. 

Policies  on  foreign  ships  and  property  are  not  within  the 
above  statute.— Doug.  316. 30£.  1  Term  Rep.  84. 

Where  there  is  a  stipulation,  in  a  policy  on  a,  foreign  ship, 
that  the  policy  shall  be  sufficient  proof  of  interest,  and  there 
is  judgment  by  default,  the  plaintiff  on  the  writ  of  enquiry 
has  only  to  prove  the  defendant's  subscription  without  giv- 
ing any  evidence  of  interest. — Doug.  315. 

In  a  declaration  on  a  policy  signed  by  an  agent,  plaintiff 
need  not  lay  different  counts,  one  assigned  by  the  pnncipal 
and  another  as  signed  by  an  agent  duly  authorised,  for  either 
is  sufficient.— 2  B.M.  1188. 

Every  policy  on  profit  must  necessarily  be  a  valued  poljt* 
cy, — 1  Johns.  Rep.  433« 
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WHERE  insurance  is  on  a  vessel  for  a  certain  term  "  as 
interest  shall  appear"  the  premium  shall  be  varied  occording 
as  the  cargo  is  encreased  or  diminished  during  the  period. 
—3Dall.R.510. 

"Where  goods  are  insured  on  board  a  ship,  with  proviso  to 
return  part  of  the  premium  if  she  sailed  with  convoy  and 
arrived  safe ;  the  arrival  of  the  ship  though  without  the  con- 
voy is  what  is  meant. — Doug.  268.  255. 

If  a  ship  at  Bengal  is  insured  in  London,  from  her  arri- 
val at  Fort  St.  Ueorge,  it  means  her  first  arrival  there  in 
her  home  bound  voyage. — M.  1739.  1  Atkyns,  545 

If  a  ship  insured  as  above  is  found  leaky  on  her  arrival  at 
Fort  St.  George,  and  is  ordered  back  to  Bengal,  and  lost  on 
the  way,  it  is  a  loss  during  the  voyage  and  the  insurers  are 
liable. — ibid. 

Where  it  is  usual  and  prudent  to  take  ihe  furniture,  tac- 
kle, &c.  out  of  the  ship,  and  put  them  in  a  ware  house  while 
she  refits,  if  they  be  burnt  then  the  insurers  are  liable.— P. 
30.  G.  2.  IB,  M.  341. 

If  a  ship  is  insured  to  come  safe  in  port,  and  twenty  four 
hours  after  (as  usual)  and  she  is  ordered  back  on  quarantine 
before  the  twenty  four  hours  expire,  and  lost  while  on  qua- 
rantine, the  insurers  are  liable. — M.  19«  G.  2.  Str.  1243,. 

If  the  insurance  is  until  the-fhip  shall  be  discharged  from 


GENERAL   RULES.  4£ 

the  voyage,  it  does  not  mean  merely  her  arrival  in  port,  but 
continues  until  the  goods  are  unladen. — R.  Skinner  245. 

The  general  rule  is  that  the  insurers  are  in  no  instance 
liable  for  any  loss  that  happens  after  the  vessel  has  been 
moored  twenty  four  hours  in  safety,  although  such  loss 
should  arise  from  some  previous  damage  sustained  during 
the  voyage. — 1  Term.  Rep.  252.  261. 

Thus  where  a  ship  is  insured  for  a  certain  time,  and  re- 
ceives  a  fatal  injury  before  the  time,  but  is  kept  afloat  by 
pumping  until  after  tha  time,  the  insurers  are  not  liable. — - 
ibid. 

So,  on  a  life  insured  for  a  year,if  the  owner  receives  a  mor- 
tal wound  before  the  end  of  the  year,  but  does  not  die  until 
after  the  time,  the  insurer  is  not  liable. — 1  Term.  Rep.  260. 

If  goods  are  lost  after  the  owner  has  taken  them  out  of  the 
ship  into  a  lighter,  and  before  they  reach  land,  it  is  no  charge 
on  the  insurers ;  otherwise  had  they  been  sent  by  the  ship's 
boat.— T.  18  G.  2.  Str.  1236. 

If  the  words  lost  or  not  lost  are  not  in  the  policy  the  in- 
surers are  excused  if  the  ship  were  lost  before  insurance, 
though  the  insured  did  not  know  it. — Sho.  324. 

If  an  insurance  is  made  on  two  distinct  risks  and  one  of 
them  only  is  run,  the  insurer  shall  return  a  rateable  part  of 
the  premium. — 1  Bl.  Rep.  318. 

On  an  insurance  for  goods  the  insurers  are  not  liable  fop 
freight  paid  by  the  owner  during  the  voyage. — 1  Binney's 
Rep.  405. 

It  is  a  general  rule  that  where  the  risk  has  not  begun,  to 
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whatever  cause  it  may  be  owing,  the  premium  shall  be  re- 
turned.—Cow  p.  668.  Doug.  588.  789'. 

There  can  be  no  claim  of  premium  where  tlie  risk  (a  sus- 
pected blockade  for  instance)  did  not  exist. — 4  Mass.  T. 
Rep.  56. 

Where  the  risk  has  begun,  though  it  ceases  immediately, 
there  shall  be  no  apportionment  or  return  of  the  premium. 
— ibid.  8  Johns.  Rep.  1. 

"Where  a  ship  is  insured  against  capture  for  12  months,  at 
the  rate  of  so  much  per  month,  making  a  gross  sum  stated, 
though  the  risk  cease  at  the  end  of  two  months,  by  the  loss  of 
the  ship  in  a  storm,  there  shall  be  no  return  of  premium,  tho- 
contract  being  entire. — ibid. 

If  a  ship  is  insured  against  capture  for  12  months,  at  a 
gross  sum,  there  shall  be  no  return  of  premium  though  the 
risk  ceased  before  the  12  months  by  the  capture  of  the  ship. 
<-<4bid. 

If  a  ship  insured  for  a  certain  period,  sails  before  the  time 
on  a  different  voyage,  the  insured  cannot  recover  though  she 
afterwards  gets  into  the  course  agreed  upon  and  is  lost  with- 
in the  period  specified. — 2  Term.  Rep.  SO. 

A  ship  is  insured   to  another  country,  the  insurance  de- 
termines when   she  is  moored   24  hours  in  any  port  of  it, 
though  it  may  not  be  her  port  of  delivery. — 1  Bl.  Rep.  417. 
Insurance  is  not  against  restraint  occasioned  by  non-pay- 
ment of  customs. — 2  Vern.  176. 

Nor  where  the  insured  navigates  contrary  to  the  laws  of 
the  country, — ibid. 
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An  insurance  prohibited  by  the  laws  of  the  country  where 
it  is  made  is  void.— 1  Term.  Rep.  85.  n. 

An  exclusion  of  the  risk  of  seizure  in  a  policy  means 
lawful  seizure.— 2  Cranch's  Rep.  236. 

A  voyage  in  the  usual  course,  though  it  is  not  direct,  h 
no  deviation. — R.  Sal.  445. 

If  damage  happens  before  any  deviation,  though  the  ship 
afterwards  deviate,  the  insurance  is  not  lost.— ibid,  444. 

If  a  ship  is  driven  out  of  her  port  of  lading,  and  obliged 
to  go  to  another,  and  after  fruitless  attempts  to  return,  she 
makes  sail  for  her  port  of  destination,  it  is  no  deviation.— 1 
Term.  Rep.  22. 

^   Neither  will  it  vacate  the  policy  if  she  complete  her  load- 
ing at  the  port  into  which  she  is  so  driven.— ibid. 

Where  the  insured  was  aware  of  the  change  of  course  in- 
tended by  the  master,  it  constitutes  deviation  and  not  bar- 
ratry.—3  Gaines'  Rep.  89. 

If  a  master  acts  with  honest  intentions,  and  uses  ordinary 
skill  and  discretion,  a  departure  from  the  proper  course  is 
no  deviation.— 5  Mass.  T.  Rep.  l. 

The  safest  course,  and  best  from  particular  circumstances* 
(though  not  the  usual)  may  be  taken,  and  is  no  deviation  from 
the  proper  course.— 3  Johns.  Rep.  352. 

A  detension  at  sea  to  save  a  vessel  in  distress  is  a  devia, 
tion,— 2  Cranch's  Rep,  268, 


Mules  with  regard  to  Frauds  in  Policies. 

FRAUDS  in  the  insured  always  excuse  the  insurers. — 
Ma.  107. 

As  where  the  owner  destroys  the  ship,  or  where  she  per- 
ishesby  his  default,  or  by  default  of  the  pilot.— ibid.  109. 

Or  where  the  ship  is  insured  as  belonging  to  an  ally  when 
she  belongs  to  an  enemy. — Skin.  327. 

Or  where  a  man  know*  the  ship  to  be  lost  before  insurance, 
even  though  the  insurance  was  for  her  lost  or  not  lost. — 

Sho.  324. 

A  fraudulent  policy  shall  be  delivered  up,  and  the  premi- 
um returned,  deducting  costs.— M.  5G.3.3  B.M.  1361. 

An  agreement  between  the  insured  and  the  first  undev 
writer  that  he  shall  not  be  bound  by  his  signing  the  policy 
renders  the  whole  fraudulent— ibid. 

*     So  if  the  voyage  is  changed,  or  a  deviation  is  made  through 
the  fault  of  the  insured,  or  of  the  master — Sho.  524. 

Concealment  of  the  true  part  of  lading  will  vitiate  a  po- 
licy.—1  Bl.  Rep.  463. 

If  the  circumstance  of  advice  having  been  received  that 
the  ship  was  leaky,  and  suddenly  disappeared,  is  concealed 
from  the  insurer,  the  policy  is  void,  though  the  ship  is  not 
lost  but  taken  by  the  enemy.— 2  Str.  1183. 

Barratry  renders  the  insurance  void.— Sho.  326. 
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Every  fraud  of  the  master  is  barratry  ;  as  if  he  runs  away 
with  the  ship,  or  embezzles  the  goods  ;  and  it  can  only  be 
committed  by  the  master  or  mariners — the  owner,  though  he 
may  make  himself  liable  to  the  owners  of  the  goods  for  his 
fraudulent  conduct,  cannot  commit  barratrr/.^l  Term.  Rep. 
323   R.  2  Mod.  Ca.  250. 

Mere  negligence  is  not  barratry.— R.  2  Mod.  Ca.  231. 

Rescue  of  a  neutral  vessel  by  her  own  crew  where  she  was 
Carrying  in  for  examination  is  barratry.— 2  Binney's  Rep.  574. 

To  constitute  barratry  there  must  be  something  criminal., 
as  well  as  a  deviation  or  breach  of  contract.  Where  A.  en- 
gages to  go  10  Marseilles,  and  afterwards  giving  notice  by 
.advertisement,  under  orders  from  the  owner  B.  for  B's  bene- 
fit, and  not  for  his  own,  pas.es  Marseilles  and  goes  to  Leg- 
horn,  returning  to  Marseilles  is  lost,  it  is  not  barratry. — 
Stamma  v.  Brown  M.  16  G.  2.    Str.  1173. 

If  the  general  agent  of  a  neutral  cargo  covers  belligerent 
property  in  the  vessel,  without  the  knowledge  or  consent  of 
his  principal,  it  makes  the  whole  liable  to  condemnation 

and  discharges  the  insurers  where  the  cargo  was  warranted 
neutral.— 2  Binney's  Rep.  303.  6  do.  378f  . 

If  the  erew  force  the  master  cut  of  the  course  (as  for  to 
^ake  a  prize)  it  is  not  barratry  and  will  not  discharge  the  in- 
surers.—Str.  1264. 

If  thebarratiy  of  the  master  is  insured  against,  the  insu- 
rers are  liable  for  any  loss  occasioned  by  his  barratry,  as  his 
losing  the  vessel  by  smuggling. — 1  Term.  Rep.  277. 
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"Where  a  policy  does  not  appear  fraudulent  on  the  face  of 
it,  the  court  will  not  grant  a  new  trial  to  enable  a  party  to 
prove  fraud  ;  lie  should  have  done  it  on  the  first  trial. — 1 
Term.  Rep.  84. 

Where  insurance  was  ordered  by  the  principal  to  be  made 
as  soon  as  a  letter  should  be  received  from  his  agent,  and 
the  agent  when  he  wrote  knew  nothing  of  the  loss,  but  had 
an  oppoitunity  in  the  course  of  the  post  of  contradicting  his 
letter,  and  did  not,  it  was  a  fraudulent  suppression,  and  va- 
cated the  insurance  though  the  insured  knew  nothing  of  the 
loss. — 1  Term.  Rep.  12. 

If  the  insured  conceals  any  thing  from  the  insurer  that  en- 
creases  the  risk,  the  insurance  is  void. — 1  El.  Rep.  593.  2 
Caines'Rep.  57. 

If  the  insurer  insures  a  ship  which  he  knows  has  arrived, 
lie  must  refund  the  premium. — ibid. 

Facts  only,  and  not  speculations,  arc  to  be  disclosed.— ibid. 

"What  the  insurer  actually  knows,  or  what  he  ought  to 

know,  or  what  he  takes  upon  himself  the  knowledge  of,  and 

waives  being  informed  of,  the  insured  need  not  tell  him. — 

ibid.  Doug.  251.  238.  1  Caines'  Rep.  489. 

It  is  not  necessary  to  state  any  circumstances,  or  arrange- 
ments, that  belong  to  the  usual  course  of  the  trade T.  5  G. 

3.  3B.  M.  1707. 

Concealment  of  circumstances  on  a  life  insurance,  is  not 
so  fatal,  if  the  life  is  warranted  a  good  one,  as  on  a  common 
insurance  without  warranty.— 1  Bl.  Rep.  S12  Cowp.  788. 
If  a  ship  is  falsely  warranted  neutral,  and  is  lost,  though 
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not  in  consequence  of  her  not  being  neutral,  yet  the  insu- 
rance is  void Doug.  TS3.  n.  TOG. 

If  a  deviation  is  intended,  and  loss  happens  before  it  takes 
place  ;  it  does  not  discharge  the  insurer.— Doug.  3Cl.  346. 

But  if  the  voyage  which  the  ship  sails  upon  is  different 
from  that  insured  upon,  if  the  ship  is  lost  while  she  is  upon 
the  part  of  it  that  would  coincide  with  the  insured  voyage, 
nevertheless  the  insurer  is  discharged, — ibid  1G. 

"Where  t\\e  insurance  is  "upon  goods  of  a  certain  value, 
i:\evy  insurer  subscribing  after  that  value  ia  subscribed  for, 
shall  return  h'.s  premium,  and  shall  not  be  charged  if  the 
goods  are  lost.— R.  Sho.  133. 

And  they  shall  even  be  clear  if  the  first  subscribers  prove 
insolvent.— Sho.  133. 

By  29  G.  2.  c.  37.  S.  4  every  re-assurance  is  void 
unless  the  first  insurers  shall  have  been  insolvent,  become 
bankrupt,  or  died  previous  to  the  re-assurance. — 2  Term. 
Rep  161.  2  Mass.  T.  Rep.  1T6. 

Double  insurance  is  legal  but  the  insured  can  recover  the 
whole  sum  insured  only  from  the  first  insurer.-- 4  Dallas,  S4C. 

A.  of  St.  Petersburg  is  indebted  to  B.  of  London.  B.  sends 
a  ship  for  goods  and  makes  insurance  ;  A.  sends  goods  but 
no  bill  of  lading,  and  directs  insurances  to  be  made,  (which 
are  accordingly  made)  and  indorses  the  bills  of  lading  to  C" 
at  Moscow,  who  orders  insurances  on  the  whole  <  the  whole 
is  lost:  C.  shall  recover  the  whole  from  D.  and  D.  shall  be 
in  the  place  of  C,  if  he  (C.)  were  entitled  tinder  the  ins'u.- 
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ranees  made  by  A.  or  B.     This  would  be  still  stronger  it 
D.  were  apprized  that  there  were  other  insurances. — ibid. 

Where  a  policy  has  been  effected  as  a  cover  of  a  wager^ 
there  can  be  no  recovery. — 3  Binney's  Rep.'  205. 


Where  the  insured  may  recover  for  average  loss*? 
and  where  he  may  abandon  all, 

AVERAGE  loss  signifies  a  particular,  partial  loss ;  it  also 
signifies  a  contribution  to  a  general  loss. — 3  B.  M.  1550. 

The  insured  is  in  no  case  obliged  to  abandon. — Doug.  231. 

The  right  arises  on  the  arrival  of  the  ship  and  the  landing 
of  her  cargo,  and  the  average  must  correspond  to  the  dimi- 
nution of  value  which  the  damage  may  have  occasioned,  to 

be  settled  according  to  the  value  of  the  goods  at  the  time, 
and  not  to  depend  on  speculations  or  future  events. — 2  B. 
M.  1167. 

In  an  action  for  partial  loss  the  court  will  consider  as 
saved  what  the  insured  might  have  saved,  if  it  were  lost  only 
by  his  misconduct  or  neglect— 4  Binney's  Rep.  444. 

Freight  must  contribute  to  general  average  loss. — ib.  408. 

It  depends  ipon  circumstances  whether  a  vessel  captured 
and  re-capturod  shall  go  for  partial  or  for  total  less. — 
C ranch  357. 

Insured  may  abandon  all  where  some  is  saved,  but  he  can- 
not abandon  part  and  take  part. — 1  Black.  Rep.  190. 

A  ship  is  insured,  at  one  time  a  partial  loss  takes  place , 
and  afterwards  a  total  loss  ;  the  insurers  must  pay  both.^-C» 
Mass.  T.  Rep.  479. 

The  amount  of  the  premium  must  be  set  off  against  a 
partial  loss,  though  not  pleaded.— 2 Mass.  T.  Tlep.  23  \ 

s  2 
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Ad  average  loss  on  a  valued  policy  must  be  estimated  by 
the  real  value  of  the  goods  on  board. — 1  Black.  Rep.  279. 

Where  the  insured  brings  action  for  total  loss  and  endea- 
vours to  prove  total  loss,  he  may  nevertheless,  recover  for 
partial  loss. —Gardner  v.  Croasdale  H.  33.  G.  2.  1  BI.  Rep. 
198.  Doug.  732.  n.  (704). 

Where  there  has  be^n  only  an  average  loss,  but  the  ac- 
count so  complicated  that  it  cannot  be  adjusted  in  court,  the 
jury,  by  consent  of  the  parties,  may  find  for  a  total  loss  on  the 
plaintiff's  entering  into  a  rule  to  account  to  the  insurers  for 
so  much  of  the  property  as  can  be  recovered. — Doug.  294, 

(281); 

Where  the  insurance  is  on  the  skip  for  her  voyage,  if 
either  the  ship  or  the  voyage  is  lost  it  is  a  total  loss. — ! 
Term.  Rep.  191. 

Where  the  insured  receives  intelligence  of  such  a  loss  as 
entitles  him  to  abandon,  he  must  make  his  choice  in  the  first 
instance ;  and  if  he  abandons  he  must  give  the  insurers  notice 
in  a  reasonable  time,  otherwise  he  waives  his  right  to  aban- 
don, and  can  only  recover  as  for  an  average  loss. — 1  Term. 
Rep.  608.  2  Bay's  Rep.  307. 

A  sentence,  of  a  court  of  admiralty,  authenticated  by  the 
seal  of  the  court  and  signed  by  the  proper  officer,  is  sufficient 
evidence  of  a  condemnation. — 7  Johns.  Rep.  514. 

The  rule  of  abandoning  in  a  reasonable  time  after  intelli- 
gence of  loss,  does  not  apply  where  the  whole  property,  by 
t\\e  peril  of  capture,  or  the  like,  continues  out  of  the  posses. 
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sion  and  controul  of  the  insured  up  to  the  time  of  the  aban* 
donment. — 4  Binney's  Rep.  445. 

It  is  the  state  of  the  fact,  and  not  the  state  of  the  party's 
Information  at  the  time  of  abandonment,  that  is  to  test  its 
validity.— 3  Binney's  Rep.  287. 

Where  a  ship  is  forced  in  a  storm  to  enter  a  port  for  re- 
pairs, not  being  able  to  continue  her  voyage  otherwise,  with  - 
out  the  apparent  risk  of  being  lost,  all  expenses  accruing  in 
consequence  of  this,  become  average. — 2  Term.  Rep.  41 1. 
407.  2  Caines'  Rep.  263.  8  Johns.  Rep.  307. 

If  a  ship  is  captured,  then  re-captured,  and  brought  home 
before  the  insured  appears  to  abandon,  he  can  then  only  re- 
cover for  an  average  loss. — Hamilton  v.  Mendez  T.  1  G.  3. 2 
B.  M.  1198.  1  Black.  Rep.  276. 

When  there  is  information  of  capture  and  recapture,  re- 
ceived at  the  same  time,  the  insured  has  no  right  to  abandon, 
- — 1  Caines'Rep.  49.  Otherwise  where  the  ship  is  disabled* 
— 3  Cranch,  357. 

An  abandonment  may  be  good  without  evidence  of  the 
loss  under  oath,  at  the  time  of  abandoning. — 4  Mass.  f 
Rep.  88. 

The  abandonment  Is  valid  on  notice  of  capture  when  there 
was  restoration  unknown  at  the  time.. — 1  Johns.  Cases,  147. 
Butquere — see  Caines'  Cas.  in  er.  21.  43. 

Though  the  insured  does  not  elect  to  abandon  on  notice 
of  capture,  he  may  afterwards  abandon  upon  the  condemna- 
tion of  the  vessel. — 4  Binney's  Rep.  430. 

An  abandonment  after  acquittal  and  order  of  restitution 
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but  before  actual  restitution,  is  too  late.— 3  Binney's  R.  28~. 
If  the  port  to  which  the  vessel  is  insured  be  blockaded,  the 
insured  may  abandon  as  for  a  total  loss,  for  it  is  a  peril  with- 
in the  policy .-—1  Johns.  Rep.  249.  5  do.  299. 

The  accidental  temporary  dispersion  of  a  blockading 
squadron  by  a  storm,  is  not  a  suspension  of  the  blockade  to 
warrant  an  entry  into  the  port. — 7  Johns.  Rep.  38.  The 
case  in  2  Caines'  Rep.  1  seems  to  contradict  this. 

To  justify  an  abandonment  in  case  of  stranding,  the  goods- 
must  be  damaged  fifty  per  cent,  of  their  original  value. — 1 
Johns.  Rep.  335. 

If  certain  articles  are  enumerated  in  a  policy,  and  a  moi- 
ety of  them  is  lost,  it  entitles  the  insured  to  abandon  for  a 
total  loss,  though  it  be  not  a  moiety  of  the  whole  cargo.-* 
1  Johns.  Rep.  406. 

It  seems  that  the  prime  cost  and  usual  charges  are  the- 
measure  for  the  estimating  a  total  loss.— 7  Johns.  Rep.  343. 
The  prices  on  a  sale  at  auction  will  determine  the  amount 
of  a  partial  loss.— 1  Caines'  Rep.  49. 

The  insured  may  recover  more  than  the  sum  insured  for, 
by  way  of  expenses  for  labour, &c.  in  defence  and  recovery  of 
the  insured  property.— 7  Johns.  Rep.  57,  1  Caines'  Rep.  276. 
A  charge  for  seamen's  wages  and  provisions,  incurred  du- 
ring an  embargo,  cannot  be  recovered  as  partial  loss  or- 
freight ;  they  must  stand  as  general  average.— 2  Binney's 
Hep.  547. 

Juries  have  a  right  to  allow  interest,  at  their  discretion 
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on  the  amount  of  a  partial  loss. — 1  Johns.  Rep.  315. 

Wages  of  the  crew  during  a  detension  by  embargo,  are 
jiot  chargeable  to  the  ship  ,nor  are  they  general  average; they 
belong  entirely  to  the  freight. — 7  Johns.  Rep.  431. 

Where  a  vessel  was  damaged  in  attempting  to  get  out  and 
then  unladen— -notice  given  to  the  insurers  on  freight  and 
vessel,  and  then  the  insured  abandoned  :  it  was  held  that  he 
had  no  right  to  abandon,  but  should  have  proceeded  to  the 
place  of  destination  to  entitle  himself  to  freight.— 1  Johns.- 
Rep.  205. 

The  owners  of  goods  insured  do  not,  by  the  act  of  ship- 
ping them  from  one  ship  to  another,  preclude  themselves 
from  recovering  average  loss  for  the  capture  of  the  latter 
ship  ;  provided  they  acted  for  the  benefit  of  all  concerned.—. 
1  Term.  Rep.  611. 

A  ship  insured  is  taken  and  sent  to  France  ;  remains  eigh* 
ty  days  there  ;  is  re-taken,  brought  to  England,  but  could  not 
proceed  without  coming  to  refit;  immediate  notice  is  given 
to  the  insurers  and  offer  to  abandon ;  this  is  total,  not  aver- 
age loss.— 2  B.  M.  683.  1  Bl.  Rep.  279. 

Where  the  insurers  do  not  accept  an  abandonment,  they 
are  not  answerable  for  marine  interest  on  bottomry  bond,  or 
for  any  loss  or  charges  consequent  on  purchase ;  they  are 
only  liable  for  the  total  loss  and  charges  for  the  recovery  of 
the  vessel.— f  Johns.  Rep.  412.  and  431. 

After  an  abandonment  not  accepted,  the  insurer  is  a.  quasi 
agent  or  trustee  for  the  insurer,  and  may  sell  the  cargo  at 
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his  discretion,  if  he  acts  with  fidelity  for  the  interest  of  the 
concerned  ;  and  it  will  be  no  waiver  of  his  abandonment. — 5 
Johns.  Rep.  510.  1  Caines'Rep.  292. 

If  after  abandonment  the  insured  fits  fie  vessel  out  for 
another  cargo,  it  will  be  a  waiver  of  the  abandonment. — 1 
Games'  Rep.  29r. 

"Where  money  is  paid  into  court  on  a  policy,  under  a  rule 
for  that  purpose,  the  plaintiff' by  taking  it  will  not  be  preclu- 
ded from  proceeding  for  a  total  loss,  if  he  informs  the  de- 
fendant's attorney  that  he  means  to  proceed  for  a  total  loss. 
—1  Johns.  Rep.  192. 

The  acts  of  an  agent  of  the  insurer  in  saving  the  cargo 
will  amount  to  an  acceptance  of  the  abandonment. — 3  Johns. 
Rep.  321. 

"Where  a  neutral  vessel  is  captured  by  a  belligerent  it  is 
total  loss— 4  Cranchs'  Rep.  29. 

But  it  ceases  upon  a  decree  for  restitution— ibid.  203. 

In  a  case  of  insurance  upon  profits  if  there  is  total  loss 
no  abandonment  is  necessary. — 3  Day's  Cases,  108. 

The  length  of  time  allowed  in  case  of  a  supposed  loss  is 
the  utmost  period  required  for  the  usual  performance  of  the 
-voyage.— 1  Gaines'  Rep.  525. 


Salvage. 


3' 


IF  the  salvage  fails  short  of  the  freight,  it  is  to  be  consid- 
ered as  a  total  loss.— M.  10.  G.  .2.  Str.  1065. 

The  expenses  of  salvage  may  be  given  in  evidence,  though 
the  only  special  damage  laid  is  that  the  goods  were  spoiled 

by  the  ship's  sinking;  for  it  is  within  the  cause  of  action 

B.  li.  H.  304. 

If  a  privateer  insured  to  cruise  for  a  certain  time,  is  taken 
by  the  enemy,  and  is  re-taken  before  she  is  infra  prccsidia 
kustis  (in  the  enemy's  jurisdiction)  carried  into  a  neutral 
port,  sentenced  to  be  restored  to  the  owners  on  paying  sal- 
vage, yet  it  is  a  total  loss  to  the  insured.— 1  Wils.  191. 

A  ship  is  taken,  then  re-taken;  no  person  off.  rs  to  give  se- 
curity ;  she  is  condemned  and  sold,  one  moiety  paid  to  the 
captors  as  salvage  ;  the  other  moiety  remains  with  ttoe  of- 
ficers of  the  court,  and  the  insured  recovers  on  the  policy  of 
insurance.  Chancery  will  allow  him  to  proceed  on  the  whole 
if  he  offers  to  relinquish  salvage  to  the  insurer— M.  1744.  3 
Atkyns  195. 

Where  a  vessel  has  been  sold  by  order  of  the  court  and 
surplus  of  money  remains,  no  one  can  claim  any  of  it  unless 
he  shews  that  he  had  a  lien  on  the  ship.— 1  Peters,  226. 

If  a  ship  is  taken  on  the  high  seas  and  abandoned,  then 
taken  by  another,  it  is  doubted  whether  the  latter  is  entitled 
to  claim  the  whole,  or  to  claim  salvage.— 3  Dall.  Rep.  18S. 
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The  crew  oF  a  neutral  vessel  are  not  bound  to  navigate 
her  after  she  is  taken,  so  that  if  the  captors  do  not  put  a  suf- 
ficient number  to  work  her,  she  is  to  be  considered  as  aban- 
doned :  then  the  crew  may  become  re  captors  and  claim 
salvage. — 2  Binney's  Rep.  574, 

To  entitle  to  salvage  it  is  not  necessary  that  the  destruc- 
tion of  the  thing  saved  would  have  been  inevitable,  but  the 

danger  must  have  been  real  and  imminent. 1  Cranch 

Rep.  42. 

Salvage  does  not  imply  a  contract. — ibid. 

The  rule  that  salvage  is  not  due  for  the  re*capture  of  a  neu- 
tral depends  on  the  fact  that  no  benefit  is  rendered. — 1 
Cranch's  Rep.  ST. 

To  entitle  to  salvage  on  a  re-capture  it  is  not  necessary 
that  the  means  used  were  with  that  sole  view. — 1  Cranch  28. 

Where  all  of  a  crew  but  one  quits  a  vessel  it  is  abandon- 
ment, and  he  can  claim  salvage. — 2  Cranch  Rep.  268. 

To  support  a  demand  of  salvage  for  re-capture,  it  must  be 

lawful,  and  a  meritorious  service  must  be  rendered. 1 

Cranch  Rep.  28.  Probable  cause  is  sufficient  to  render  the 
re-capture  lawful. — ibid.  31. 

Apprentices  can  claim  salvage,  and  their  masters  are  not 
entitled  to  take  it  from  them. — 2  Cranch  Rep.  240. 

It  is  supposed  that  the  United  States'  courts  have  juris- 
diction in  cases  of  salvage  where  both  parties  are  aliens  — 
2  Cranch  Rep.  264*  They  certainly  have  by  the  submission 
of  both. — ibid. 


Of  Warranty. 

^IIEilE  is  a  difference  between  a  representation  and  a 
warranty.  A  warranty  must  be  strictly  complied  with,  but 
it  is  sufficient  for  a  representation  that  it  be  fair,  and  sub- 
stantially true. — Coup.  785.  Doug.  11.  n.  260.  247.  1  Term. 
Rep.  34". 

A  stipulation  on  the  margin  is  a  warranty  ;  but  if  it  is  on 
a  detached  piece  of  paper,  though  enclosed  tta  the  policy,  or 
wafered  to  it,  it  is  only  a  representation. — Doug.  12.  n.  1 
Term.  R:p.  345. 

If  the  insured  represents  material  facts  Without  knowing 
them  to  be  true,  he  takes  the  risk  of  their  being  so  on  him- 
self; as  if  he  represents  that  a  ship  was  seen  safe  at  a  cer- 
tain pkice,  oil  a  particular  day,  if  it  turns  out  that  she  got 
safe  to  the  place  mentioned  but  was  lost  some  time  before 
the  day  stated,  the  insurer  is  discharged. — Doug.  260.  247. 

The  insured  is  not  bound  to  disclose  to  the  insurers  all  the 
particular  papers  on  board  though  the  safety  of  the  vessel 
may  be  affected  by  them. — 7  Johns.  R.  343.  But  it  was  held 
otherwise  in  Blagge  vs.  U.  S.  Ins.  Co.  1  Caines'  Rep.  549. 

A  general  policy  covers  all  risks,  and  in  such  case  even  a 
false  clearance  need  not  be  disclosed,  but  sea  worthiness  is 
always  implied  and  is  never  at  the  risk  of  the  insurers. — 1 
Caines'  Rep.  217.  1  Mass.  T.  Rep.  436. 

The  warranty  of  sea  worthiness  is  that  the  ship  will  be 
F 
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able  to  perform  the  voyage  with  the  cargo  then  loaded. — I 
Caines'  Rep.  292.    . 

Where  a  vessel  is  sea  worthy  at  the  time  of  sailing  and 
suddenly  springs  a  leak  after  getting  ou*,  but  not  by  stress  of 
weather,  it  is  a  loss  by  perils  of  the  sea. — Johns.  Rep.  241. 

A  warran+y  that  "  orders  will  be  given  that  the  ship  shall 
not  cruise"  is  not  complied  with  unless  such  orders  are  ex- 
pressly given  to  the  captain ;  an  implication  from  the  gene- 
ral instructions  will  not  do,— 1  Dall.  162. 

A  warranty  that  the  ship  is  "American  bottom"  only 
means  that  she  is  owned  by  a  citizen  of  the  United  States, 
not  that  she  is  American  built,  or  even  registered  in  Ameri- 
ca,—5  Binney's  Rep.  464.  2  do.  363.  8  Johns.  Rep.  307. 

A  vessel  purchased  by  an  alien,  to  be  paid  for  at  ail  events, 
but  to  be  transferred  at  a  future  day,  does  not  become  alien 
property  until  that  day  arrives ;  and  in  the  mean  time  the 
warranty  of  its  being  American,  is  complied  with.— 3  Dall, 
491. 

An  assignment,  after  capture,  to  a  belligerent  is  a  breach 
of  the  warrant  of  neutrality. — 2  Gaines's  Rep.  73, 

If  a. ship  is  warranted  to  sail  on  or  before  a  certain  day, 
and  is  prevented  from  sailing  at  the  time  by  an  embargo, 
tiie  warranty  is  not  complied  with. — Cowp.  784. 

But  if  a  ship  is  warranted  to  sail  by  a  certain  day  (with 
return  of  part  of  the  premium  in  case  of  convoy,  or  any  pro- 
vision for  convoy)  if  she  sails  in  due  time  and  goes  to  the 
place  of  rendezvous  to  obtain  convoy,  and  is  there  detained 
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by  embargo,  the  warranty  is  complied  with. — Cowp.  601. 
Doug.  557.  343.  266.  352.  et  seq. 

A  ship  is  warranted  to  sail  on  or  before  a  certain  day;  if 
she  gels  under  sail  on  or  before  the  day  the  warranty  is  com- 
plied with,  though  she  is  compelled  to  put  back  into  port  in- 
stantly by  an  embargo— Doug.  869.  n.  3*31. 

The  fact  of  having  sailed  is  to  be  judged  of  by  circumstt 
ces,  and  the  custom   of  the  place  and  apparent  intent — 2 
Caines'  Rep.  111. 

A  ship  is  insured  from  London  to  Halifax,  warranted  to 
depart  from  Portsmouth  with  convoy  ;  before  she  arrives  at 
Portsmouth  convoy  is  gone  (>o  that  the  insurer  runs  no  risk 
for  the  remaining  part  of  the  voyage)  he  shall  return  part  of 
the  premium.— Stevenson,  v.  Shaw  M.  2  G.  3.  3  B.  M.  1237, 
If  goods  are  insured  from  A.  to  E.  in  a  neutral  ship,  it  is 
sufficient  that  t)\Q  ship  was  neutral  when  she  sailed;  the  in- 
surers are  liable  under  a  change  of  her  character. — Doug.  732. 
765.    3  Term.  Rep.  477  Cont  3  Bur.  1419.  1  B!.  Rep.  427, 

If  the  broker  omits  to  represent  facts  because  he  thinks 
them  immaterial,  yet  if  the  jury  think  them  material  the  in- 
surance  is  void. — Doug.  30G.  n.  293. 

A  representation  that  a  shin  is  expected  to  sail  on  such 
it  day,  is  not  so  material  as  to  discharge  the  insurers,  if  it 
turns  out  that  she  sailed  even  six  months  before. — ibid. 

A  representation  made  to  the  first  underwriter  extends 
to  all  the  others.— ibid. 

If  a  ship  is  warranted  well  on  a  particular  day,  and  i? 
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lost  on  that  day,  the  insurers  are  liable;  because  the  aiup 
being  well  any  part  of  the  day  sufficed  for  the  warranty.— 3 
Term.  Rep.  360. 

The  insured  cannot  recover  unless  the  loss  is  the  direct, 

immediate  consequence  of  the  peril  insured  against. 1 

Term.  Rep.  130.  n. 

Aleak  occasioned  by  rats  eating  holes  in  the  vessel  is  a 
risk  within  the  policy. — 1  Binney's  Rep.  592. 

Sailing  with  a  certificate  of  ownership  is  not  a  compliance 
with  a  warranty  to  sail  with  a  sea  letter. — 1  Jolves.  Rep.  19.2.. 


Of  Convoy  for  ships  Insured, 

IF  the  policy  has  the  words   warranted  to  depart  with 

cvnvoy,  they  will  oblige  the  insured  to  take  convoy  for  the 

whole  voyage,  or  the  insurer  will  not  be  at  all  liable. — R.  S 
Lev.  320.  4  Mod.  60.  Sho.  326.  Sal.  443.  Doug.  7  i,  755,  707. 

But  unforeseen  separation  is  no  breach  of  warranty. — 
J)oug.  74. 

Coming  out  of  harbor,on  signal  from  a  man  of  war,  and  sail- 
ing in  the  fleet  for  some  time,  and  then  being  taken,  though 
unable  to  get  sailing  orders  from  the  man  of  war,  is  sailing 
with  convoy. — Victorin  v.  C'eeve's  H.  19  G.  2.  Str.  1259. 

Where  there  are  mutual  agreements  about  the  matter, 
and  one  is  the  cause  whereby  the  other  cannot  be  perform- 
ed, the  party  prevented  shall  not  lose  by  it. — Sho.  324. 

Insurer  is  bound  where  the  convoy  is  separated  in  a  tem- 
pest, and  the  ship  taken  while  in  search  of  the  convoy. — R-. 
3  Lev.  321.  4  Mod.  60.  Sho.  326. 

So  if  the  convoy  is  taken  at  the  usual  place  (as  at  the 
Downs  when  sailing  fronvLondon)  though  the  ship  departed 
from  London  without  it. — Sal.  443.  Per.  3  J.  Holt.  cont. 

While  sailing  to  the  general  rendezvous  for  convoy,  the 
ship  is  at  tiie  hazard  of  the  insurers. — Str.  1265. 

f  9 


Charter  Parties, 

A  CHARTER  PARTY  is  a  contract  between  one  or  more 
merchants  and  the  master  or  owners  of  a  ship  for  the  freight 
of  his  ship  and  the  safe  carriage  of  their  merchandize. 

If  freight  is  agreed  upon  for  certain  goods,  and  the  mer- 
chant puts  in  more,  the  master  may  take  as  much  freight  as 
lie  pleases  for  the  extra  goods. — Ma.  99. 

If  no  freight  is  agreed  on  the  owner  can  claim  only  the 
usual  sum. — Ma.  100. 

If  the  ship  perishes  the  whole  freight  from  the  last  place 
or  time  of  payment  is  lost— 1  Sid.  236.  Doug.  541 .  523. 542, 

524. 

So  if  there  is  default  in  t^e  master,  as  for  instance  sailing 
out  of  port  in  a  storm,  lie  shall  lose  his  freight. — Ma.  98. 
102. 

And  that  though  there  was  danger  of  being  taken  by  the 
enemy  if  he  had  staid  in. — Ma.  98. 

If  a  ship  is  disabled  or  taken,  without  the  fault  of  the  mas- 
ter, when  part  of  the  voyage  is  performed,  he  shall  be  paid 
a' rateable  proportion  of  his  freight.— 2  B.  M.  882.  1  Bk 
Rep.  190. 

For  freight  see  Law  of  Carriers. 


Bottomry, 

IS  where  the  master  takes  up  money  by  way  of  loan 
for  the  use  of  the  ship,  and  pledges  the  bottom — (i.e.  the 
ship)  as  a  security  for  the  payment. 

Such  hypothecation  binds  the  owners  of  the  vessel. — Lat. 
.252. 

Where  repairs  are  ordered  by  the  insurers,  and  for  the 
payment  a  bottomry  bond  given,  and  on  the  arrival  of  the 
ship  the  insurers  refuse  to  pay  the  bond,  in  consequence  of 
which  she  is  sold,  they  are  liable  for  all  damages  accruing 
from  that  refusal. — 2  Term.  Rep.  407. 

Where  a  vessel  is  siezed  and  condemned  to  be  sold,  un- 
der a  sealed  obligation,  for  money  taken  on  bottomry,  and 
between  the  seizure  and  decree  %  writ  of  execution  issues 
for  another  debt,  the  latter  writ  cannot  be  executed  against 
the  vessel.— 1  Term.  Rep.  649. 

On  account  of  the  risk  of  lending  on  bottomry  a  high  in- 
terest is  no  usury,  unless  it  is  a  contract  made  under  the 
mere  pretence  of  bottomry. 

Money  is  lent  on  bottomry;  the  ship  deviates,  and  is  af- 
terwards lost ;  the  bond  must  be  paid,  because  the  deviation 
charged  the  master  with  it  through  his  fault— It.  Skin.  152. 

If  a  man  has  lent  money  on  bottomry  or  respondentia,  to 
insurers  on  goods  he  cannot  recover;  for  bottomry  or  res- 
pondentia must  be  specified.— Glover  v.  Black.  T.  3  G.  3^  B* 
M.  1394.  1  Bl.  Rep.  396.  9. 405.  422. 
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An  agreement  by  a  lender  on  respondentia  to  be  liable  to 
average,  in  the  same  manner  as  the  insurers,  creates  merely 
a  liability  for  the  costs  and  charges  of  the  goods,  and  not  li- 
ability for  average  o>.  the  money  loaned  and  marine  interest, 
— lBinnev's  Rep.  405. 

An  insurance  on  the  vessel  will  not  cover  bottomry  inter- 
est unless  so  stipulated. t-2  Johns,  cases,  250. 

The  owner  of  a  vessel  may  insure  on  his  interest  generally 
notwithstanding  there  be  a  bottomry  bond. — 1  Johns.  Rep, 
385 

A  bottomry  bond  attaches  to  the  vessel,  although  the  voy- 
age was  not  performed. — 2  Peters,  295.. 

It  must  be  expressly  stated  in  the  bond  whether  the  mo- 
ney is  lent  on  bottomry  (on  the  ship)  or  on  respondentia  (on 
the  goods) — benefit  of  salvage  to  the  lender,  who  alone  may 
make  insurance  on  the  money  lent;  and  no  borrower  shall 
recover  more  than  his  interest,  exclusive  of  the  money  bor- 
rowed ;  and  if  his.  share  amounts  not  to  the  money  borrow- 
ed he  shall  be  responsible  to  the  lender  for  the  difference 
v/ith  the  interest,  though  the  ship  is  lost.— 5  B.  M.  1354* 


CHAPTER  III. 

Of  Partners,  Factors,  Agents  and  Sales. 

Of  Partners. 

BETWEEN  partners  in  trade  there  is  no  right  of  survi- 
vorship; i.e.  where  Que  partner  dies  the  other  does  not  in- 
herit his  share. — Co.  L.  182.  a. 

Payment  to  an  executor  or  administrator  of  a  deceased 
partner,  can  be  no  satisfaction  to  the  survivor  who  has  the 
sole  right  of  suing  for  the  monies  due  to  the  company. — 1 
Dall.  250. 

Articles  of  partnership  in  trade  will  not  entitle  the  exe- 
cutors of  a  deceased  partner  to  continue  the  partnership, 
unless  it  is  by  special  agreement  therein  contained. — 2  Ve- 
zey  33. 

In  a  cause  fur  account  of  a  partnership,  both  parties  being 
dead,_a  receiver  shall  be  appointed;  but  it  is  otherwise  in 
case  of  a  surviving  partner. — 2  Brown.  272. 

There  jnay  be  an  action  against  the  executor  of  a  deceased 
partner  if  the  surviving  partner  be  a  certified  bankrupt,  be- 
fore the  action  is  brought. — 1  Binney'a  Rep.  123. 

If  ajoint  merchant  dies,  the  action  for  money  due  to  the 
partnership  survives;  for  the  survivor  and  the  executor  of 
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the  deceased  cannot  bring  a  joint  action. — Salk.444.7  Mass**. 
T.  Rep.  257. 

Action  of  assumpsit  for  a  partnership  debt  may  be  brought 
against  one  partner  alone,  and  if  he  does  not  plead  the  part- 
nership in  abatement  of  it,  lie  will  be  afterwards  unable  to 
do  so.— 1  Black.  Rep.  695.  5  Bur.  5613.  2  Black.  Rep.  947. 
If  partners  dissolve  their  partnership,  persons  who  deal 
with  either  of  them,  without  notice,  of  the  dissolution,  have 
a  right  against  both.— Co wp.  449. 

To  make  one  liable  as  a  partner,  a  proof  of  the  contract, 
of  a  notice,  verbal,  or  otherwise,  or  that  he  permitted  the 
other  to  use  his  credit,  will  be  required  to  show  the  joint 
dealing. — Doug.  371.  S56. 

An  indorsement  by  one  in  his  name,  adding  «$•  Co.  will 
bind  his  partners  although  the  firm  was  known  by  the 
name  of  another  partner  and  company ;  and  such  proofs  of 
partnership  are  to  be  inferred  bj  the  jury  from  the  facts. — 
1  Caines*  Rep.  184, 

The  existence  of  a  written  agreement  of  partnership  be- 
tween two  persons  does  not  preclude  from  proving  the  part- 
nership by  their  words  or  actions. — 2  Binney's  Rep.  245. 

Surety  for  the  service  of  A.  to  B.  who  is  a  sole  trader,  does 
not  extend  to  a  subsequent  partnership  that  takes  place  be- 
tween B.  and  C— 2  Black.  Rep  934. 

One  partner  may  maintain  an  action  against  the  other 
partner  for  money  received  to  the  separate  use  of  the  former 
ivA  carried- to  the  partnership  account. — 2  Term.  Rep.  4^ 
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One  partner  cannot  maintain  action  against  the  other  for 
the  proceeds  of  a  partnership  adventure  unless  they  have- 
settled  their  accounts  and  struck  a  balance. — Binney'sRep. 
191.  But  it  is  otherwise  if  there  is  an  express  promise. — 2 
Caines' Rep.  293. 

One  partner  cannot  bind  the  other  by  executing  a  deed 

under  the  joint  firm. — 1  Dail.  Rep.  119.  2  Caines'  Rep.  255. 

•  But  where  one  partner  executes  a  deed  after  the  other  has 

seen,  approved,  and  consented  that  the  copartner  should 

execute  it  for  both,  it  will  bind  both. — 9  Johns.  Rep.  285. 

Tf  one  partner  releases  to  a  debtor,  even  though  he  had 
no  power  to  release  more  than  his  own  moiety,  yet  the  de- 
mand of  both  partners  is  released. — 4  Binney's  Rep.  375. 

The  private  debt  of  one  copartner  cannot  be  set  off  against 
a  demand  of  the  firm, — 2  Bay's  Rep.  146. 

An  assignment  of  partnership  effects  and  credits  made  by 
one  partner  is  valid. — 5  Cranch's  R.  289.  4  Day's  cases,  428. 
Where  one,  not  a  partner,  has  in  his  hands  the  proceeds 
of  a  partnership  adventure,  he  must  pay  each  partner  accord- 
ing to  his  share  in  the  firm,  and  cannot  set  up  the  claims  of 
one  against  the  other.— 3  Caines'  Rep.  45. 

Articles  of  partnership  with  limitations  not  known  to  third  , 
persons  cannot  affect  those  who  act  under  a  legal  authority 
from  one  of  the  partners.— 1  Dail.  Rep.  269. 

Publication  in  a  gazette  of  the  nature  of  the  partnership 
may  amount  to  a  notice  to  any  who  may  take  the  security  of 
one  cf  the  partners.— 4  Johns.  Rep.  251. 
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In  Soutli  Carolina  a  rule  apparently  different  was  held.— 
2  Bay's  Rep.  492. 

If  a  partner  is  authorised  to  settle  the  accounts  of  the  part- 
nership, after  its  dissolution,  his  acknowledgment  of  a  ba- 
lance due  from  the  partnership,  will  not  bind  the  other  part- 
ner.— 3  Johns.  Rep.  536. 

So  under  such  circumstances,  his  indorsement  of  bills  will 
not  bind  the  other  partner 4  Johns.  Rep.  224. 

After  a  dissolution  of  partnership,  one  partner  appointed 
to  settle  the  accounts,  though  he  cannot  bind  the  othej  part- 
ner by  a  new  contract,  yet  he  may  bind  him  by  the  acknow- 
ledgement of  a  debt  created  during  the  existence  of  the  firm. 
—6  Johns.  Rep.  2G7.  S  Bay's  Rep.  535. 

An  insurance  in  the  name  of  one  joint  owner  "as  pro- 
perty may  appear"  not  naming  others  concerned,  does  not 
cover  the   share   of  another  joint  owner — 2  Cranch's  Rep. 

419. 

An  actio:i  cannot  be  maintained  in  favour  of  a  firm  upon 
an  instrument  signed  by  one  of  the  partners  in  his  individu- 
al name.— 1  Day's  cases,  148. 

The  power  of  one  partner,  as  to  partnership  contracts, 

does  not  extend  to  lands,  but  is  confined  to  trade.— 6  Mass.., 
T.  Rep.  424. 


Factors. 

A  FACTOR  is  bound  to  pursue  his  commission  strictly 
or  he  becomes  personally  liable.— Ma.  81. 

By  a  general  commission  a  factor  has  authority  to  sell  up- 
on credit,  and  if  loss  happens  thereby  to  the  merchant  the 
factor  is  excused. — 2  Ca.  Ch.  57. 

A  factor  cannot  affect  his  merchant's  property  in  goods  by 
pledging  them  in  security  for  his  own  debt— H.  16  G.  2 
Str.  1178. 

A.  orders  B.  to  buy  him  goods  at  a  limited  price  ;  B.  ex- 
ceeds the  price  and  sends  the  goods;  A.  refuses  the  contract, 
but  disposes  of  the  goods  as  his  own,  and  at  his  risk;  A.  shall 
not  be  held  as  factor  in  the  case  to  B.  but  shall  account  to 
B.  according  to  the  price  that  B.  paid.— 1  Vesey  509. 

If  a  factor  sells  for  a  less  price  than  was  directed,  with- 
out sufficient  reason,  he  shall  make  satisfaction. — Ma.  82. 

If  be  sells  goods  to  A.  for  his  principal,  and  then  sells 
some  to  A.  for  himself,  and  takes  money  for  himself  upon  it, 
he  must  account  to  his  principal  for  the  sum  so  taken  ;  for 
he  cannot  deal  for  himself  to  the  prejudice  of  his  princi- 
pal.—ibid. 

A  factor  sells  goods  at  his  own  risk  and  has  an  additional 
allowance  for  it;  before  payment  he  fails  and  the  original 
owner  gives  notice  of  this  to  the  buyer ;  he  (the  buyer)  i-? 
fU)t  liable  to  the  owner.— H.  16  G.  2.  Str.  1182. 
G 
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In  such  a  case  as  the  above,  the  factor  might  compel  pay- 
ment from  the  buyer,  although  the  latter  had  claims  against 
the  original  owner  to  the  amount. — Cowp.  25 J,  6. 

If  a  (actor  in  a.  foreign  country  does  not  pay  the  customs 
he  has  them  to  himself;  but  living  in  the  same  country  with 
his  principal,  he  is  bound  to  his  principal  for  the  amount  of 
them. — ibid. 

A.  directs  B.  his  factor,  to  insure,  B.  does  not  but  charges 
A.  with  it  as  if  done,  and  loss  happens,  B.  is  liable  as  insu- 
rer.— 2  Vesey  239. 

If  a  merchant  abroad,  interested  in  the  goods  and  freight 
of  a  cargo,  mortgages  them  to  his  correspondent  here  for  the 
payment  of  money  at  a  certain  day,  and  by  letter  enclosing 
the  bills  of  lading,  directs  him  to  insure  ;  the  latter,  having 
accepted  the  bills  of  lading,  will  be  liable  to  an  action  for 
not  insuring,  notwithstanding  the  mortgage  had  became  ab- 
solute before  the  order  was  received. — 2  Term  Rep.  187". 

A  person  used  to  procure  insurances  for  another,  is  bound 
to  do  it,  even  though  he  may  have  no  effects  of  the  other  in 
his  hands,  unless  he  gives  notice  to  the  contrary. — ibid. 

If  he  limits  the  broker  to  too  small  a  premium,  so  that  no 
insurance  can  be  procured  he  is  liable — but  it  is  otherwise 
if  he  does  what  is  usual  to  procure  insurance. — 2  Term.  Rep. 
188.  n. 

A  factor  has  lien  on  goods,  not  only  for  incidental  charges 
but  as  an  item  of  mutual  account  for  the  general  balance  due 
him,  so  long  as  he  retains  possession  and  no  longer.— 1  Bl 

Sep.  104. 
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If  he  is  surety  in  a  bond  for  his  principal,  he  has  lien  on 
the  price  of  goods  sold  by  him  to  the  amount  of  the  sum  he 
is  bound  for. — Cowp.  251. 

A  dyer  (not  acting  as  factor)  has  no  lien  on  goods  deliver- 
ad  to  him  to  dye,  for  any  debts  but  only  for  the  charge  of  dy- 
ing.—4  B«  If.  2214. 

But  a  packer  being  on  the  footing  of  a  factor,  has  lien  fur 
all  debts ibid. 

An  agent,  who  effects  insurance  and  becomes  answerable 
for  the  premium,  has  a  lien  upon  the  policy  of  insurance  so 
long  as  he  retains  possession  of  it. — 5  Binney's  Rep.  558. 

Bills  remitted  to  a  factor  or  banker,  while  unpaid,  are  of 
the  nature  of  goods  unsold,  and  as  such  must  be  returned 
to  the  principal,  if  the  factor  becomes  bankrupt,  subject  to 
such  lien  as  the  factor  may  have  on  them. — 2  Bl.  Rep.  1 154. 

A  factor,  in  consideration  of  goods  consigned  to  him,  ac- 
cepts bills  drawn  on  him  by  the  consignor,  and  pays  part  of 
the  freight,  but  becomes  insolvent  before  the  bills  are  due, 
and  before  the  goods  come  to  his  possession,  the  consigner 
may  stop  them  in  transitu  (on  the  passage). — 5  Term.  Rep. 
119.783. 


Of  Jlgents. 

THERE  need  not  be  a  regular  power  of  attorney  to  autho- 
rise agents,  clerks,  &c.  to  do  common  acts  of  business,  such 
as  to  drawing,  indorsing,  or  accepting  bills,  the  authority 
may  be,  and  usually  is,  by  parol.— 12  Mod.  564.  7  Term.  Rep. 
209.  3  P.Wms.419. 

Under  a  general  authority  it  has  been  held,  that  leaving 
■with  a  person  a  blank  stamped  paper  signed,  authorised  him 
to  fill  it  for  himself  with  any  sum  that  the  stamp  would  ad-» 
mit.— 1  Hen.  Bla.  313.  Doug.  514. 

Where  a  person  by  false  pretences  obtained  a  sign- 
ed paper,  and  filled  it  up  for  himself,  and  indorsed  it  to  ano- 
ther who  had  no  notice  of  the  fact,  the  signer  was  bound  by 
ft. — 4  Mass.  Rep,  45. 

But  an  attorney  appointed  to  "  receive  all  salaries  and 
monies"  fur  his  principal  is  not  authorised  to  negociate  bills 

for  him,  or  to  indorse  them — 1  Taunt.  347. 

If  a  man  authorises  a  clerk,  agent  or  servant,  to  draw  bills 
for  him,  or  do  any  similar  acts,  he  will  be  bound  by  such 
acts  when  the  clerk,  &x.  is  no  longer  in  his  service,  unless 
notice  has  been  given  :  and  for  this  purpose  there  must  be 
special  notice  to  all  correspondents  who  had  dealt  upon  the 
previous  authority;  a  notice  in  a  gazette  is  not  sufficient,—? 
Peake  42.  154.  1  Esp.  Rep.  37% 
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An  agreement  entered  into  by  insurers  that  they  will  be 
bound  by  one  verdict,  is  as  binding  if  entered  into  with  a 
broker  mutually  employed,  as  if  made  by  the  parties  per- 
sonally ;  and  all  such  agreements  ought  to  be  entered  on  the 
records  of  the  court. — 1  Dall.419. 

The  mere  acting  as  clerk  does  not  of  itself  authorise  one 
to  sign  notes,  &c.  for  his  master ;  but  if  authorised  by  one 
of  a  firm  he  is  authorised  for  all. — 1  Dall.  Rep.  269. 

If  an  agent  acts  without  proper  authority,  and  the  princi- 
pal ratifies  his  acts  or  acquiesces  in  them,  he  is  bound  as  if 
the  agent's  authority  had  been  sufficient  at  first. — 1  John 
Cas.  110.  2  Mass.  Rep.  106.  2  John.  Cas.  424. 

Where  an  agent  acts  beyond  his  authority,  he  is  responsi- 
ble personally  to  third  persons. — 5  Johns.  Cas.  70. 

There  may  be  action  against  an  agent  who  has  received 
money  to  which  his  principal  was  not  entitled,  and  has  paid 
it  over  after  a  notice  of  the  circumstances;  and  even  in 
some  cases  without  such  notice. — 7  Johns.  Rep.  1T9. 

Held  not  liable,  in  South  Carolina,  in  any  case  without 
tice. — 2  Bay's  Rep. 

A  person  having  funds  of  another  in  his  hands  and  agree- 
ing to  pay  debts  for  that  other  person,  is  liable  to  an  action 
though  there  Were  no  note  or  writing  of  the  promise. — % 
Maryland  Rep.  451. 


I 


Sales. 

WHEN  goods  are  sold,  the  property  vests  in  the  ven- 
dee though  he  suffers  the  possession  to  be  in  the  vendor. — 
Perk.  Grant.  Sec.  92. 

A  sale  of  goods  made  in  open  market,  or  in  a  fair,  or  in  a 
public  shop,  invests  the  buyer  with  the  right  against  a  for- 
mer rightful  owner,  though  he  were  an  infant,  or  against  any 
others  unless  there  are  circumstances  of  suspicion  attaching 
to  the  buyer.— 2  Inst.  220,  713.  M.  80  G.  2.  B.  R.  II.  349. 

This  change  of  ownership  does  not  apply  to  a  gift  though 
made  in  open  market,  &c.  it  must  be  by  a  sale  for  valuable 
consideration  ;  it  must  be  public,  not  in  a  bacjt  room,  or  in 
an  improper  place,  as  plate  at  a  scriviner's ;  nor  where  the 
contract  commenced  privately,  nor  where  the  vendee  knew 
the  goods  to  be  another's  property,  or  knew  that  the  vendor 
was  an  infant,  married  woman,  &c.  nor  where  a  man's  own 
goods  are  sold  to  him  — 2  Inst,  f  13.  R.  5  Co.  83  b.  Doct.  and 
Stud.  40.  b. 

And  suich  a  sale  will  bind  though  the  owner  were  an  in. 
fant,  married  woman,  beyond  sea,  or  the  like. 

So  if  A.  a  merchant  of  one  country,  sends  goods  to  B.  a 
merchant  in  another,  for  B's  use,  and  draws  on  him;  if  B. 
receives  the  goods  and  does  not  pay  the  bills  but  dies  insol- 
vent, A. has  no  lien  on  the  goods.— 3  P.  Will.  185. 

Jf  a  man  sells  his  goods,  and  they  are  afterwards  taken 
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hi  execution,  and  sold  by  the  sheriff,  if  he  redeems  them  he 
acquires  a  new  right  and  the  goods  will  not  go  to  the  ven- 
dee.—R.  4  Mod.  52. 

But  if  the  vendor  of  goods  acquired  the  possession  of 
them  feloniously,  or  wrongfully,  as  by  robbery,  stealth,  pi- 
racy, or  the  like,  his  sales  do  not  bind  ;  for  the  rightful  own- 
er may  seize  them  in  any  one's  hands. — Grot,  de  J.  B.  et.  P, 
1-  3  c.  9S.  16.  R.  1  Roll.  285.  3  Bui.  29. 

Action  upon  the  case  for  a  deceit  lies  where  a  man,  by  a 
false  affirmation  of  a  thing  within  his  knowledge,  deceives 
in  the  sale  of  goods.— 1  Roll.  90.  C.  30.  2  Roll.  5. 

So  where  bad  meat  is  given  to  be  eaten.— ^1  Roll.  90.  Ki£# 
174.  a. 

So  where  a  merchant  sells  cloth  that  he  knows  to  be  badly 
fulled. — do.  do. 

So  where  he  sells  an  article,  a  jewel  for  instance,  under  a 
denomination  to  which  he  knows  it  does  not  belong.— R, 
Cro.  469. 

So  if  a  man  sells  goods  as  his  own  when  they  are  the 
goods  of  another ;  or  if  he  says  they  are  A's  goods  when 
they  are  the  goods  of  B.— 2  Cro.  197.  R.  ace.  1  Roll-  90.  1 , 
45,50.  R.  2  Cro.  474. 

So  if  he  sells  a  ho>se  affirming  him  to  have  been  his  from 
a  colt,  where  he  was  not. — R.  1  Roll.  91  1. 10. 

And  in  these  cases  action  lies  before  the  goods  are  taken 
by  the  original  owner,  and  even  before  the  buyer  has  paid 
any  money  for  them.— R.  2  Cro.  474.  R.  9  H.  7. 21.  b. 
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So  action  on  the  case  lies  for  a  false  warranty  as  that  sheep 
are  sound,  and  will  continue  sound  for  a  year,  even  if  the 
illness  were  unknown  to  the  seller. — 1  Roll.  97.  b.  25.  1 
Sal.  211. 

So  if  he  warrants  a  piece  of  cloth  to  be  a  certain  length 
when  it  is  not.— F.  N.  B.  98.  K.  R.  11  Ed.  4.  6. 

So  if  a  ferryman  warrants  that  a  boat  will  carry  your 
horse  safely,  and  the  boat  sinks  by  being  overloaded. — 1  R. 
96. 1.  47. 

So  if  one  warrants  goods  to  be  merchantable  when  they 
are  in  bad  condition.— 1  Rol.  96. 1.. 15. 

So  if  a  man  by  a  false  affirmance  procures  a  thing  to  be 
done;  as  if  he  says  he  is  of  full  age,  when  he  is  not,  and  there- 
by procures  money  on  a  mortgage,  &c. — R.  1  Rol.  106.  \, 
20.  1  Sid.  183. 

So  if  a  woman  by  bland  words,  amounting  to  a  promise  of 
marriage,  procures  presents  or  the  like.— R.  Cro.  Eh  79. 

So  if  a  clothier  sells  bad  cloths  upon  which  he  had  put  the 
mark  of  one  who  made  good  cloths. — R,  Cro.  471. 

But  a  warranty  of  goods,  in  order  to  be  binding,  must  be 
made  in  consequence  of  the  bargain,  and  at  the  time  of  the 
bargain.— F.  N.  B.  98.  K.  R.  2  Cro.  630, 

It  will  bind  if  made  before  payment  of  the  price;  for  that 
is  the  completion  of  the  bargain. — R.  1  Sal,~£ll. 

A  future  warranty  is  void,  as  if  a  lawyer  warrants  that 
he  will  gain  such  a  cause,  or  if  a  man  warrants  that  such  seed 
will  grow,  or  that  such  a  horse  will  carry  you  ten  milds^ — 
Kit.  174.  b.  11  Edw.  4. 6.  1  Rol.  96. 1.  32. 


SALES,  3J 

So  is  a  warranty  where  it  is  evidently  false  in  the  view 
of  the  buyer;  as  if  I  warrant  cloth  to  be  blue  when  it  is 
black  and  the  buyer  sees  it.— ibid. 

The  owners  of  property  sold  by  an  agent  are  not  liable  for 
an  erroneous  representation  made  at  the  sale  by  the  agent.. 
—7  Johns.  Rep.  390. 

If  a  seller  will  not  make  assurance  when  reasonably  de- 
manded, he  loses  the  bargain,  and  the  purchasers  are  not 
bound  to  wait  until  he  is  able  to  convey,  and  after  six  years 
subsequent  to  the  request  and  refusal  to  convey,  the  seller 
can  have  no  claim  in  law  or  equity  to  enforce  the  bargain.— 
8  Johns.  Rep.  257. 

A  voluntary  sale  of  chattels,  with  an  agreement  that  the1 
vendor  is  to  keep  the  possession,  is  fraudulent  and  void  ex- 
cept in  special  cases  shown  to  the  court  and  approved  by 
them.~-9  Johns.  Rep,  337. 


Delivery  of  Goods  sold. 

WHERE  there  has  been  a  destination  to  the  vendee  of 
the  goods  bargained  for,  by  marking  them,  or  putting  them 
up  for  delivery,  or  removing  them  for  that  purpose,  it  will 
be  held  a  legal  delivery 2  Caines'  Rep.  44. 

To  constitute  a  delivery  of  goods  it  need  not  be  actual, 
it  may  be  virtual,  as  of  a  portion  of  them,  but  in  all  cases 
there  must  be  circumstances  to  show  the  intent  of  the  parties, 
and  that  is  sufficient.— 3  Johns.  Rep.  399. 

A  delivery  of  the  key  of  a  warehouse  in  which  the  sold 
goods  are  deposited,  is  a  sufficient  delivery. — 5  Johns.  Rep. 
335. 

So  is  a  delivery  of  a  receipt  of  the  storekeeper  for  the 
goods  kept  in  his  store,  it  being  a  documentary  evidence  of 
his  title. — ibid. 

An  entry  made  by  a  vendor  of  goods  in  his  book  of  sales, 
with  the  name  of  the  purchaser  and  the  terms,  is  a  sufficient 
memorandum  in  writing  as  required  by  the  statute  of 
frauds. — 3  Johns.  Rep.  399. 

An  agent  authorised  to  purchase  goods  is  a  competent 
witness  between  the  principal  and  the  vendee,  even  though 
he  may  have  exceeded  his  authority. — 3  Johns.  Rep.  399. 

A  person  who  has  sold  goods  as  agent  is  not  a  competent 
witness  for  the  vendee  in  a  suit  brought  against  the  vendee 
.for  taking  the  goods  away.— 6  Johns.  Rep.  5. 


CHAPTER  IV. 

Bills  of  Exchange,  Notes,  Checks,  §c. 

Nature  of  them. 

A  BILL  of  Exchange  isa  simple  contract  debt,  because  in 
the  course  of  administration  it  cannot  be  paid  by  an  executor 
before  a  debt  by  bond,  without  subjecting  him  to  an  action  for 
waste  of  the  estate.— Carth.  373.  3  Salk.  70  S.  C.  It  is  of 
course  under  the  law  of  limitations,  and  must  be  sued  for 
within  six  years  after  it  is  payable. — Carth.  3.  It  is  a  chose 
in  action,  (i.  e.  a  right  not  reduced  into  possession)  and 
therefore  has  no  locality,  so  that  it  will  not  pass  in  a  bequest 
of  all  tastators  u  property"  in  such  a  house,  though  banjc 

notes  would  have  passed,  they  being  the  same  as  cash. — 1 
Scho.  and  Lef.  318.  11  Ves.  Jr.  662. 

Neither  bills  nor  bank  notes  are  goods,  for  they  cannot  be 
taken  on  execution  or  as  distress  for  rent. — 9  East,  4. 

The  peculiarities  of  a  bill  of  exchange  are,  1st.  that  though 
it  is  a  chose  in  action,  yet,  contrary  to  the  common  law  max, 
im  in  such  case,  it  may  be  assigned  so  as  to  vest  the  legal, 
as  well  as  equitable  interest  in  the  assignee  or  indorser,  and 
entitle  him  to  sue  in  his  own  name.  2nd.  that  though  it  is  not 
a  specialty  (L  e.  a  sealed  obligation)  yet  a  sufcient  consid* 
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eration  is  implied  from  the  nature  of  it,  and  is  rarely  essen- 
tial to  its  validity.— 2  Bos.  and  Pul.  79. 

All  agreements  in  writing  are  regarded  as  merely  verbal 
unless  they  are  sealed.  But  bills, notes,  and  checks  constitute 
the  only  exception  which  exists  to  the  rule.  (See  page  17 

above.) 

Formerly  there  was  a  difference  between  foreign  and  in- 
land bills  of  exchange,  but  by  the  9th  and  10th  of  Wm.  3.  c. 
17.  and  3rd  and  4th  of  Anne,  c.  9.  they  are  all  placed  nearly 
on  the  same  footing. 

Formerly  therewas  a  distinction  held  between  those  made 
payable  to  order  and  those  payable  to  bearer,  the  first  not 
being  considered  negotiable  ;  but  now  there  is  held  to  be  no 
difference 


Parlies  to  a  Bill  of  Exchange. 

THE  person  who  makes  and  issues  it  is  called  the  drawer, 
the  per»on  to  whom  it  is  directed  is  called  the  drawee,  and 
the  acceptor  after  he  may  have  accepted  it.  The  person  in 
whose  favour  it  is  made  is  called  t\m  payee.     But  sometimes 

there  are  but  two  parties,  as  where  one  draws  a  bill  on  ano- 
ther, payable  to  his  own  order;  and  sometimes  one  party, 
as  where  a  man  draws  a  bill  on  himself  payable  to  his  own 
order  ;  but  this  is  in  fact  only  a  promissory  note. 

A  bill  is  transferred  by  the  holder  signing  his  name  upon 
the  back  ;  he  is  then  called  the  indorser  and  thQ  person  to 
whom  he  transfers  is  called  the  indorsee. 

If  a  bill  is  protested  for  non-acceptance  and  any  person 
accepts  it  for  the  honour  (as  it  is  termed)  of  the  drawer,  or 
of  an  indorser,  this  is  called  acceptance  supra  protest.  So 
there  may  be  a  payment  supra  protest,  after  a  bill  is  protest- 
ed for  non  payment. 

A  man  may  become  a  party  to  a  bill  through  the  act  of 
an  agent,  it  being  a  general  rule  that  whatever  a  man  has  a 
right  to  do  as  owner  of  any  thing,  he  has  a  right  to  do  it  by 
attorney. 

In  such  cases  a  m  arris  said  to  draw,  indorse,  &c.  by  pro- 
curation. 

H 


Form  and  requisites  of  a  Bill  of  Exchange. 

IT  must  be  in  writing,  but  particular  words  are  not  ne- 
cessary any  more  than  in  the  case  of  a  bond. — Wiiles  396. 
Thus  a  promise  to  deliver  money  will  be  sufficient. — Ld. 
Raym.  1397, — or  a  promise  that  I.  S.  shall  receive  money — 
8  Mod.  364, —  or  a  promise  to  be  accountable.— 1,-Str.  629. — 
or  to  be  responsible  for  it. — 8  Mod.  364,  In  a  note  in  these 
words  "Borrowed  of  I.  S.  501.  which  I  promise  never  to 
pay,"  the  word  never  was  rejected,  and  the  holder  recov- 
ered on  the  note.— .2  Atk.  32. 

Where  the  bill  ran  pay  at  I.S.  (the  payee)  instead  of  to 
I.  S.  it  was  nevertheless  held  binding. — 1  Campb.407. 

It  is  essential  for  a  bill  of  exchange,  first,  that  it  be  pay- 
able at  all  events,  not  dependent  on  any  contingency,  or  pay- 
able out  of  a  particular  fund.-— 3  Wills.  213.  4  Mod.  242 
Comb.  227.  Skin.  398.  &c— Secondly,  that  it  be  for  the  pay- 
ment of  money  only,  and  not  for  a  money  payment,  and  an 
alternative  to  do  any  other  act.— Bui.  Ni.  Pri.  272.  Stra. 
1271.  Therefore  it  is  no  bill  that  has  provisos,  such  as  "  pro- 
vided I.  S.  do  not  pay  before  a  particular  day," — 8  Mod. 
5£3.— "  within  so  many  days  after  I.  S.  shall  marry;"  or 
*  to  pay  a  sailor  his  wages  if  he  does  his  duty  as  an  able 
seaman."— 1  Term.  Rep.  242.  5  Term.  Rep.  485. 

There  is  a  general  rule  that  what  is  void  can  never  be- 
come valid — therefore  when  the  payment  becomes  certain 
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by  the  contingency  ceasing,  the  bill  does  not  become  bind- 
ing; and  if  sued  upon  it  will  be  necessary  to  prove  the  con- 
sideration, as  in  other  agreements.— 2  Bos.  &.  Pul.  1  25.  Kyd 
on  bills,  58. 

If  the  payment  is  rendered  conditional  by  a  memorandum 
on  the  back  of  it,  it  censes  to  be  a  bill.— 2  Campb.  417. 

But  if  the  event  upon  which  a  bill  is  to  become  payable, 
must  inevitably  happen  some  time,  it  is  good  ;  as  "  after  the 
death  of  the  drawer's  father."— Stra.  1217.  Willes.  393.  s.  c. 
A  memorandum  directing  the  drawer  how  he  may  reim- 
burse himself;  or  expressing  the  consideration,  reasons,  se- 
curity, or  the  like,  does  not  vitiate  a  bill.— Stra.  762.  Cowp. 
571.  Str.  1112.  Ld.Raym.  1545.  7  Term.  Rep.  733.  6  Mod. 
29.  Select  cases,  39. 

Likewise  a  bill  of  exchange  must,  1st.  be  properly  dated; 
2nd.  the  time  of  payment  must  be  clearly  expressed  ;  3rd.  it 
must  contain  an  order,  or  at  least  a  request,  to  pay;  4th.it 
it  is  a  foreign  bill  in  sets,  each  set  must  contain  a  promise 
that  it  shall  be  payable  in  case  the  others  are  not  paid  ;  5th. 
it  must  be  clearly  expressed  to  whom  it  is  payable ;  6th. 
vhere  it  is  intended  to  be  negotiable,  there  must  be  words  in- 
serted  giving  the  power  to  transfer;  7th.  the  sumtobepaid 
must  be  distinctly  and  intelligibly  expressed;  8th.  under 
particular  circumstances,  it  must  be  stated  whether  it  ,s  to 
be  paid  with,  or  without  further  advice  ;  9th.  the  drawer^ 
name  must  be  clearly  signed  ;  10th.  it  must  be  roperly  ad- 
dressed to  the  drawee;  and  11th.  where  it  isto  be  paid  at 
certain  place,  that  place  is  to  be  properly  described. 
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Under  these  heads  we  note  the  following  rules. 
1st.  It  has  been  held  that  where  the  drawer  is  a  person 
not  well  known  in  the  commercial  world,  he  should  name 
the  street  and  No.  of  the  house  he  lives  in. 

As  to  the  day  of  the  date,  itis  valid  only  from  thedelivery; 
and  if  dated  earlier  or  later  it  must  be  computed  from  the 
time  it  is  issued;  and  it  is  the  same  if  there  is  no  time 
marked-If  made  payable  so  many  months  after  date,  the 
court  will  count  them  by  the  same  rule.— S  Bos.  &  Pul. 
ITS.  2  Johns.  Rep.  600. 

4th.  Foreign  bills  are  usually  drawn  in  duplicates,  or  trip, 
licatcs,  called  sets,  each  one  with  a  condition  that  it  is  to  be 
V&id  provided  the  others  remain  impaid:  and  they  must  all 
be  of  the  same  tenor.  If  the  condition  is  wanting  the  maker 
will  be  liable  for  it.— Bayl  15.  Beawes  430.Poth.  111. 
But  if  the  omission  is  manifestly  a  mistake  upon  the  face 

of  it,  then  it  will  not  bind  the  maker  to  answer  for  it 

Bayl.  15. 

If  the  drawer  gives  only  one,  and  the  holder  loses  it,  the 
drawer  will  be  compelled  to  give  another  of  the  same  date. 
—Poth.pl.  39. 

5th.  On  this  point  there  have  been  several  clashing  deci- 
sions, but  it  appears  settled,  that  where  the  payer's  name  is 
fictitious,  it  is,  in  effect,  payable  to  bearer ;  though  the  per- 
son signing  the  fictitious  name  may  be  punished  for  forgery. 
Ld.  KIenbarough(Campb.  N.  P. ISO)  hell  such  a  bill  to  be 
completely  void,  but  that  a  transferrer  without  notice  of  the 
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iiction,  might  recover  back  the  money  he  paid  on  it,  by  ac- 
tion of  assumpsit.— 1  Camp.  180.  c.  But  in  the  house  of 
lords  (in  Minet  v.  Gibson,  1  Hen.  Black.  313.)  tUe  bill  was 
held  valid. 

A  bill  may  be  payable  to  one  for  the  use  of  another. — 
Carth.  5. 

When  drawn  payable  to  a  married  woman,  it  is  only  pay- 
able to  her  husband,  and  transferrable  in  his  name. — 1  East. 
432. 

6th.  It  is  not  essential  to  the  validity  of  a  bill  that  it  be 
made  transferrable.— 6  Term.  Rep.  123.  4  T.  Rep.  616.  9 
Johns.  Rep.  217*.  4  Mass.  Rep.  245. 

But  a  note  is  not  negotiable  unless  it  has  the  words  "  or 
bearer"  or  else  "or  order"— 3  Wils.  211. 

7th.  The  sum  for  which  a  bill  is  drawn  should  be  clearly 
expressed  in  the  body  of  the  bill ;  and  it  is  usual  (though 
not  absolutely  necessary)  to  write  it  in  figures  at  the  head,-. 
If  the  superscribed  figures  differ  from  the  body  of  the  bill, 
the  latter  shall  be  taken,  prima  facie,  as  the  sum  payable* 
—a  East  pi.  Cr.95L 

8th.  Where  bills  are  payable  "  as  per  advice,"  the  drawee 
must  not  pay  until  he  receives  further  advice.  Sometimes 
they  run  u  without  further  advice;"  but  these  words  are  un* 
necessary. 

9th.  The  drawee's  name  may  either  be  subscribed*  or  in- 
serted in  the  body  of  the  bill ;  and  it  must  either  be  written 

h  2 
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by  the  drawer  or  by  some  person  authorised  by  him.  If  drawn 
fey  an  agent  it  is  signed  as  follows. 

A.  B.  per  procuration. 

C.  D. 

The  Dutch  way  of  addressing  a  bill  is  upon  the  back ;  but 
the  better  way  as  practised  in  this  country  is  to  subscribe 
the  direction. 

A  bill  made  in  England  without  a  stamp  could  not  be 
enforced  there,  but  the  courts  here  would  not  notice  the  de- 
fect, for  courts  do  not  sit  to  enforce  the  revenue  laws  of 
other  coii.ntiies.--l  Johns.  Rep.  94. 


Form  of  4k  Foreign  Bill 

Philadelphia,  10th,  May  18 18-. 
Exchange  for  10,000  Livres  Toitrnoises* 
At  two  usances  [or  at  sixty  days  after  sight,  or  at — 


days  after  date]  pay  this,  my  first  Bill  of  Exchange,  (second 
and  third  of  the  same  tenor  and  date  not  paid)  to  Messrs 

_ or  order  [or  bearer]  Ten  Thousand  Livres 

Tournoises,  value  received  of  them,  and  place  the  same  to 
account  as  per  advice  from 

A.  B i — . 


To  Mr,  * in  Paris, 

Payable  at 


} 
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Form  of  an  Inland  Bill. 

g  100  Philadelphia,  1  Oth  May,  1818. 

Two  months  after  date  [or  at  sight,  or  on  demand,  or  at 

sixty  days  after  sight,  $*c]  pay  Mr. or  order,  one 

hundred  dollars,  for  value  received* 

A.  B<      -—. 
To  Mr. 


JJ,  York,  payable 


at— J 


Consideration  of  Bills. 

THE  law  relative  to  the  consideration  of  contracts  in  gen- 
eral has  been  already  stated,  but  with  regard  to  notes,  bills  of 
exchange,  Sec.  there  are  exceptions. 

Consideration  is  always  implied  in  a  bill,  so  that  "value 
received"  need  not  be  expressed,  and  is  in  few  cases  neces- 
sary to  be  proved. 

In  England  by  the  9th  and  10th  of  Wm.  3.  c.  17.  and  4 
Ann.  c.  9.  s.  4.  to  entitle  the  holder  of  a  bill  to  recover  inter- 
est and  damages  it  must  contain  the  words  "  value  received." 

"Where  the  terms  value  received  are  inserted  in  a  declara- 
tion on  a  note,  if  they  are  given  as  descriptive  of  the  note 
they  must  be  also  in  the  note,  or  the  variance  is  fatal ;  but 
if  they  are  an  averment  of  the  consideration  Of  indorsement 
or  assignment,  proof  of  the  value  is  not  required,  and  they 
seed  not  be  in  the  note. — 3  Cranch's  Rep.  198. 2  Johns.  Rep. 
50.  10  Johns.  Rep.  418. 

The  holder  of  a  bill  or  note  has  nothing  to  do  with  the  con- 
sideration, or  with  any  part  of  the  transaction,  between  the 
original  parties,  but  where  he  has  it  under  suspicious  cir- 
cumstances,, as  where  it  has  been  lost,  &c»he  must  shew  how 
he  came  by  it,  and  that  he  gave  value  for  it.— 3  Burr.  1516. 
@  Show.  235.  1  Salk.  25.4  Esp.  Rep.  56.  13  East.  130. 

Defendant's  proof  of  a  want  of  consideration  is  good,  if 
fee  can  also  prove  that  the  holder  knew  that  the  person  who 
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obtained  his  note  or  bill  was  acting  fraudulently.— 2  Atk, 

182.  1  Bos. &PuI.  651.1  Stra.  674.  Doug.  514.3  Term. Rep. 

183.  1  Esp.  Rep.  117.  id.  261.  3  Burr.  1663.  4  Term.  Rep. 
339. 

A  variety  of  cases  in  the  United  States  have  settled  the 
law  that  when  a  bill  has  been  lost,  or  fraudulently,  or  felo- 
niously obtained  from  the  defendant,  he  must  give  notice  to 
the  holder  who  sues,  that  proof  of  the  manner  in  which  it  was 
obtained,  and  of  the  value  given,  will  be  required  at  the 
trial. 

In  such  cases  there  is  no  difference  between  a  want  and 
&  failure  of  consideration,  as  was  formerly  held— 7  John*  * 
Rep.  26.3  do.  124.  8  do.  120.  10  do.  198.  231.  5  Mass.  Rep. 
299.  3  Johns.  Rep.  465.  5  do.  239.  6  Mass.  Rep.  451. 4  Taunt 
Rep.  114 

But,  that  a  note  was  made  for  the  accommodation  of  the 
maker,  and  without  consideration,  and  that  the  holder  was 
aware  of  the  fact,  is  no  defence  against  the  note  under  any 
circumstances— 7  Johns.  Rep.  361. 

Although  no  consideration  may  have  passed  between  the 
payee  and  drawer  of  a  bill,  yet  it  is  not  to  be  regarded  as  a 
mere  accommodation  bill  to  the  latter,  if  there  was  valuable 
:onsideration  between  him  and  the  acceptor— 1  Camp.  .40. 

Where  a  bill  is  given  for  a  particular  purpose,  and  that* 
s  known  to  the  person  taking  the  bill,  he  cannot  apply  it  to 
i  different  purpose — 3  Esp.  Rep.  47. 

So  if  the  bill  is  deposited  as  a  pledge— 1  Bos.  &  Pul.  59$. 
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Between  the  drawer  and  acceptor,  the  drawer  and  payee, 
the  indorser  and  his  immediate  indorsee,  the  want  of  consi. 
deration,  or  the  original  insufficiency  of  the  amount  thereof* 
iqay  be  questioned.  Thus  in  action  on  a  bill  for  goods  sold 
under  a  warranty,  when  the  warranty  is  false,  and  the  buyer 
immediately  tenders  them  back,  though  the  seller  does  not 
accept  them,  the  debt  cannot  be  recovered. — Stra.  674.  264. 
2  Term.  Rep.  71 -Ld.  Ray m.  759.  Bui.  Ni.  Pri.  274.  3  Term, 
Rep.  421. 

There  is  a  difference  between  a  contract  and  the  secarU 
ty:  if  part  of  the  contract  "arises  on  a  good  consideration, 
and  part  on  a  bad,  it  is  divisible  j,  but  it  is  otherwise  as  to 
the  security.— 2  Camp.  346. 

On  a  bill  for  accommodation,  where  the  holder  has  given- 
only  part  of  the  amount,  he  cannot  recover  beyond  that  sum. 
—1  Esp.  Rep.  261. 

But  where  a  bill  is  given  for  money  really  due  from  the 
drawee  to  the  drawer;  the  indorsee,  though  he  has  not  given 
full  value  may  recover  the  whole,  and  hold  the  overplus  to 
the  use  of  the  indorser. — 1  Esp.  Rep.  261. 

Where  the  holder  takes  a  bill  by  transfer  after  it  is  due, 
any  party  to  it  that  may  be  sued  by  him  can  shew  that  he 
(the  defendent)  received  no  consideration. — 7  Term.  Rep. 
630. 

A  hill  of  exchange  given  upon  a  gaming  or  a  usurious  con- 
tract is  void,  even  in  the  hands  of  a  bona  fide  holder. — Doug. 
735.  8  Term.  Rep.  390.  1  East,  92. 
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Where  a  person,  at  the  request  of  another,  indorses  a  bill, 
andis  obliged  to  pay  it  to  a  bona  fide  holder,  it  is  a  conside- 
ration on  which  he  may  found  an  action  against  any  one 
whose  name  is  on  Vm  bill. — Peak.  Ni.  Pri.Rep.  215. 
•  Illegality  of  consideration  is  no  defence  upon  the  suit  of 
a  bona  fide  holder  who  had  no  notice  of  the  illegality;  un- 
less he  obtained  the  bill  after  it  was  due. — 7  Term.  Rep.  630. 

A  broker's  receiving  exhorbitant  brokerage  on  a  bill  will 
not  affect  its  validity  in  the  hands  of  a  bona  fide  holder. — 1 
Esp.  Rep.  274.  1  East,  92. 

Where  a  new  security  is  taken  in  place  of  another  which 
was  void  by  usury,  it  will  be  equally  invalid  in  the  hands  of 
the  original  parties;  but  not  in  the  hands  of  any  other  bona 
fide  holder.— <8  Term.  Rep.  390.  See  2  Taunt.  184  where 
this  is  contradicted.  Also— 1  Camp.  187. 

On  notes  payable  at  a  short  date,  the  discount  may  be  re- 
tained, as  is  done  in  banks,  though  it  is  actually  greater  than 
legal  interest ;  but  it  was  held  usurious  where  the  discount 
was  retained  on  a  note  for  three  years— 2  Bla.  Rep.  792.  3 
Bos.&Pul.  154. 

A  customary  reasonable  sum  for  remitting  money  is  law- 
fully allowed.— 2  Term.  Rep.  52. 
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'SEE  the  interpretation  of  contracts  for  the  general  prin- 
ciples. 

Where  new  cases  arise  the  judges  consult  traders  and 
merchants  as  to- the  usages  amongst  them  in  such  cases,  for 
the  custom  of  the  country  regulates  mercantile  law — 2  Bos. 
&Pul- 168.  Doug.  277.  7  Term.  Rep.  214. 

Therefore  the  strict  rules  of  law  are  relaxed  in  some  ca- 
ses relative  to  bills,  notes,  &c.  as  where  action  was  brought 
by  the  indorsee  of  a  bill  against  the  acceptor,  and  he  could 
not  prove  the  indorsement  by  the  payee,  he  was  allowed  to 
prove  the  payee  to  be  a  iictitious  person. — 1  lien.  Black. 
569. 

A  note  as  follows — "  Due  the  bearer  hereof  31.  &c.  which 
I  promise  to  pay  to  A.  T.  or  order  on  demand"  is  payable 
to  A.  T.  or  order,  and  not  the  bearer,  therefore  cannot  be 
transferee!  but  by  indorsement.— 1  Johns.  Rep.  143. 

Where  a  person  adds  at  the  bottom  of  a  note  that  he  holds 
himself  surety  for  the  note,  he  is  liable  as  an  original  joint 
promissor. — 6  Mass.  Rep.  519.  8  Johns.  29. 

So  also  if  a  person  writes  his  name  in  blank  on  the  back 
of  a  note  it  may  be  filled  up  and  he  will  be  liable  on  it. — T 
Mass.  Rep.  233.  lido.  436. 

If  a  bill  is  drawn  in  England  on  a.  firm  in  Boston,  payable 

o  the  drawer  himself  or  order,  and  accepted  by  one  of  the 

ftrns  in  England,  it  is  a  foreign  bill  of  exchange,  and  o  n 
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non-payment  is  to  be  governed  by  the  law  of  Massachusetts 
as  to  damages. — 6  Mass.  Rep.  157. 

Where  a  note  dated  July  15th  was  payable  immediately, 
with  interest  from  the  first  day  of  June  ;  it  was  held  to 
mean  the  preceding  June. — 3  Caines*  Rep.  89. 

Where  the  payee  of  a  note  payable  to  himself  or  order, 
indorsed  on  it  "  I  guarantee  the  payment  of  this  note  within 
six  months."  This  was  held  to  operate  as  a  transfer  of  the 
note  to  every  subsequent  holder,  even  supposing  it  to  be  a 
contract  between  the  payee  and  the  immediate  endorser.— 
12  Mass.  Rep.  14.    But  see  7  do.  479. 


Delivery  of  a  Bill  and  Effect  thgrzof. 

IN  general  the  drawer  should  deliver  the  bill  to  the  payee. 
If  it  is  in  sets  and  one  part  is  forwarded  to  the  drawer  for 
acceptance,  the  rest  should  be  delivered  in  the  same  manr 
ner :  but  delivery  is  never  essential  to  vest  the  legal  right 
in  the  payee.— Bayl.  15.  5  East's  Rep.  477. 

A  mere  promise  to  give  time  for  the  payment  of  a  debt  is 
not  binding  ;  but  if  the  creditor  takes  a  bill  for  it,  he  cannot 
waive  the  bill  and  sue  upon  the  original  claim;  he  must  wait 
until  the  time  of  payment  upon  the  bill  has  expired. — 5 
Term.  Rep.  513. 1  Esp.  Rep.  5. 

A  bad  bill  is  no  payment,  and  the  one  who  gives  it  may  be 
sued  upon  his  original  liability. — 12.  Mod.  517.  6  Term. 
Rep.  52.  7  do.  64. 

On  a  settled  account  for  goods  sold,  and  bill  given  inpay- 
ment, he  who  gave  it  cannot  afterwards  have  an  action  to 
impeach  the  charges  in  the  account. — 1  Esp.  Rep.  159.  but 
quere. — See  1  Term.  Rep.  40. 

Neglect  to  present  for  acceptance  (or  payment  when  ne- 
cessary),or  to  give  notice  to  the  original  parties,  makes  the 
original  delivery  a  complete  payment. — Andr.  187.  2  Wils, 
353. 

A  transfer  from  the  account  of  A.  to  that  of  B.  upon  bank 
books,  made  upon  an  order  to  pay  at  a  future  date,  is  com- 
plete payment  when  made  with  the  knowledge  of  both.— 6 
Term.  Rep.  139,  2  Show.  S9<o   i  q  Ve#.  J.  2()£  6. 
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A.  buys  goods  of  B.  gives  an  order  on  C.  to  pay  B.  in  bills 
of  exchange ;  C.  gives  the  bills  :  B.  does  not  lose  his  claim 
on  A.  unless  he  is  guilty  of  neglect  in  regard  to  the  bills.— 
6  Term.  Rep.  142. 

A.  takes  a  bill  to  B.  to  be  discounted,  and  B.  doe3  not  take 
A's  indorsement  on  it:  the  bill  is  dishonoured  :  B.  has  no 
claim  against  A.  for  it.  because  taking  it  without  A's  name 
on  it  amounted  to  a  purchase. — See  Chitty  on  bills.  117. 

In  New  York  it  was  held  that  a  bill  of  exchange  was  not 
payment  of  a  precedent  debt,  unless  it  was  so  expressly 
agreed. — 2  Johns.  Cas.  438.  3  do.  71. 5  Johns.  Rep.  68.  7  do; 
311.  9  do.  310.  8  do.  389.  11  do.  513.  12  do.  409. 

A  receipt  for  a  note  as  cash  is  no  evidence  that  it  was 
taken  as  absolute  payment. — 5  Johns.  Rep.  68. 

If  a  vendor  takes  bills  expressly  at  his  risk,  they  consti- 
tute payment  though  they  prove  to  be  counterfeit,  or  other- 
wise bad.— 2  Caines'  Rep.  117.  2  Johns.  Rep.  455. 

It  was  held  in  the  United  States'  Supreme  Court,  that  no 
action  can  lie  for  goods  sold  where  a  negotiable  note  was 
received  and  passed  aivaij. — 3  C ranch's  Rep.  311. 

Otherwise  that  such  a  note  does  not  discharge  the  debt 
but  by  special  agreement.— 1  Cranch's  253. 

In  Massachusetts  a  negotiable  note  is  payment;  but  it  is 
otherwise  as  to  one  not  negotiable. — 4  Mass.  Rep.  93.  6  do. 
143.  5  do.  299.  10  do.  47. 

The  law  in  Pennsylvania  seems  to  correspond  with  the 
above  stated  English  authorities  on  the  subject, — See  1  Dal!. 
Rep.  261.  2  do.  100,  134. 
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Immediately  on  delivery  of  a  bill  to  the  payee  the  liabili- 
ty of  the  drawer  is  complete,  and  the  act  is  irrevocable.—* 
3  East,  481.  7  do.  438. 

And  this  holds  even  when  the  drawee  lives  in  a  country 
where  the  law  prohibits  him  from  paying  the  bill ;  for  the 
payee  is  not  bound  to  enquire  into  that  matter. — 2  Hen* 
Bla.  378.  3  Bos.  &Pul.  291. 

The  drawer  is  immediately  liable,  before  the  date  of  pay- 
ment specified,  where  the  bill  is  dishonoured.— 3  East,  481. 
Doug.  54.  6  T.  Rep.  52, 139.  2  Stra.  949.  3  Wils.-lS. 

If  A.  in  a  foreign  country,  draws  on  B.  in  this  country,, 
and  B.  refuses  to  accept  it,  A.  will,  or  will  not,  be  liable,  ac- 
cording to  the  law  of  his  own  country,  though  the  action  be 
brought  here.— 5  East  131. 1  Taunt.  372. 


/ 


Effect  of  Alterations  in  Bills* 

IF  a  bill  is  altered  in  any  material  respect  such  as  in  the 
date,  or  amount,  without  the  drawer's  consent,  it  discharges 
his  liability,  even  though  it  afterwards  came  to  the  hands  of 
an  indorser  who  has  no  notice  of  the  alteration ;  and  if  al- 
tered after  acceptance  or  indorsement,  without  the  accep- 
tor's or  indorser's  consent,  they  stand  discharged  of  it. — 4 
Term.  Rep.  3.20.5  do.  367.  2  Hen.  Bla.  141.  Anstr.  225.  s. 
c.  3  Esp.  Rep.  155. 

A  material  alteration,  even  by  a  disinterested  person,  will 
destroy  a  bill.— 4  Term.  Rep.  320. 

Such  an  alteration,  made  with  fraudulent  intent,  would 
amount  to  forgery. — iTerm.  Rep.  125.  330. 

Where  an  alteration  is  immaterial,  or  where  it  is  in  cor- 
rection of  a  mere  mistake,  and  what  the  law  would  supply, 
it  will  not  injure  a  bill.— 3  Esp.  Rep.  246.  10  East,  435.  12 
East,  475. 

In  general,  where  a  bill  has  been  altered  before  acceptance 
or  indorsement  the  acceptor  or  indorser  cannot  take  ad- 
rantage  of  the  alteration.— Mar.  138.  Beawes  pi.  104. 

The  assent  of  the  parties  may  be  presumed  from  the  n;  - 
tur~  oi  the  alteration;  and  where  it  was  in  consequence  of 

*M.  clerical  mistake,  it  does  not  annul  the  writing 6  Mass.* 

Rep.  519.  Overton's  Rep.  210. 

Where  an  acceptance  is  cancelled  by  mistake,  it  dec 

avoid  the  acceptance  ;  and  all  the  parties  are  boun<l  a?  hni 

fore .—15  East,  !7, 

i   2 


Of  Indorsement  and  Transfer. 

UNLESS  the  words  "  or  bearer"  or  else  "or  order"  are 
on  the  bill,  it  cannot  be  transferred  so  as  to  give  the  assignee 
or  holder  any  right  of  action  against  any  of  the  parties  ex- 
cept the  indorser. — 1  Salk.132.  Bayl.  SO.  n.  a. 

But  it  is  otherwise  if  the  negotiable  words  were  omitted 
by  mistake;  and  any  words  in  the  bill,  or  even  extraneous 
facts,  may  be  taken  to  shew  the  intent  of  parties  in  that  res* 
pect.— S  Esp.  Rep.  246.  3  Term.  Rep.  481.  1  Hen.  Bla.  659. 

The  transferee's  claim  against  the  one  who  transfers,  is 
always  the  same  whether  the  note  is  negotiable  or  not. — 1 
Salk.  125, 133.  1  Show.  125.  Skin.  411.  2  Keb.  303. 

Checks,  or  notes,  payable  to  bearer  are  as  negotiable  as . 
bills  of  exchange— Cam pb.  Ni,  Pri.  175.  3  Johns.  Rep.  439. 

The  act  of  indorsing  is  not  merely  a  transfer  of  the  paper, 
it  is  a  new  substantive  contract. — Stra.  478.  Ld.Raym.  181. 
Corn.  Rep.  5,  6  Cranch  222.  4  Mass.  Rep.  258. 

Courts  of  equity  have  power  to  order  bills,  or  any  other 
contracts,  to  be  delivered  up  and  cancelled,  in  order  to  save 
parties  from  being  sued  at  law  upon  instruments  unduly  ob- 
tained.—7  Vesey  Jr.  20.  2  do.  483,  3  do.  757.  9  do.  355.  New_ 
and  on  contracts  493. 

Courts  of  law  have  no  power  to  do  so,  except  in  the  case 

i  warrants  of  attorney —ibid. 
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But  the  party  applying  for  relief  in  equity,  will  be  com- 
pelled to  do  in  the  case  all  that  equity  can  require. — 5  Ves. 
Jr.  604.  1  T.  Rep.  153.  Newland  on  contracts  495. 

Whoever  has  the  legal  absolute  property  of  a  bill  may  as" 
sign  it,  if  it  is  payable  to  order — Barnes  165.  Willes.  560. 

Therefore  an  indorsement  by  one  of  the  same  name  as  the 
holder  is  no  transfer.— 4  T.  Rep.  28.  1  Hen.  Bla.  607. 

An  indorsement  by  an  infant  will  not  pass  his  right,  but  a 
subsequent  indorser  will  be  bound. — 4  Esp.  Rep.  187.  2  Stra. 
938. 

So  the  transferree  takes  no  right  if,  at  the  time  of  the 
transfer,  he  knew  that  the  person  transferring  had  no  right, 
—1  Bos.  &  Pul.  389,  546. 

Where  a  bill  is  made,  or  indorsed,  to  a  feme  sole  (single 
woman)  and  she  afterwards  marries,  the  whole  right  vests  in. 
the  husband.— 1  Stra.  516.  3  Wils.  5.  10  Mod.  245.  3  Burr. 
1776. 

So  if  made  during  her  marriage. — ibid.  1  East,  432. 

Where  the  husband  allows  the  wife  to  carry  on  a.  tFade, 
her  indorsements,  &c.  are  good  ;  for  the  law  will  presume 
that  the  husband  authorised  her  to  act  as  his  agent. — 1 
Campb.  485. 

So  the  commissioners  of  a  bankrupt,  or  the  assignees  of 
an  insolvent  debtor,  are  vested  with  all  the  rights,  and  all 
the  property  in  which  he  was  beneficially  (not  in  trust)  in- 
terested.—2  Hen.  Bla.  335.  10  East,  418.  1  Campb.  279. 

Therefore  a  partner  after  a  secret  act  of  bankruptcy  can- 
not transfer  negotiable  securities  of  the  firm  which  existed 
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before  such  bankruptcy  ;  and  even  the  selvpnt  partner  can- 
not, in  such  a  case,  indorse  bills  of  the  firm  without  the 
concurrence  of  the  bankrupt's  assignees. — 1  Campb.  279.  3 
Esp.  Rep.  108. 

But  the  law  seems  otherwise,  as  to  the  bankrupt,  where 
the  bill  is  for  goods  sold;  for  it  is  in  the  regular  course  of 
trade,  therefore  protected  by  the  1  Jac.  I.  c.  15.  s.  14.  But 
this  must  be  where  the  bill  issues  before  the  bankrupt's  com- 
mission.—7  T.  Rep.  711. 

See  as  to  what  is  the  "usual course  of  trade"  under  the 
head  "  payment." 

Where  a  trader,  before  bankruptcy,  delivers  a  bill  to  ano- 
ther, forgetting  to  indorse  it,  his  indorsement  after  bank- 
ruptcy is  good. — Peake's  Cas.  50.  1  Campb.  492.  3  Term. 
Rep.  411. 

A  trust  estate  does  not  pass  to  a  bankrupt's  assignee's) 
■therefore  he  may  indorse  for  the  benefit  of  the  cestui  qua 
trust  (the  person  he  holds  for) — 3  Cranch.  193.  S  East, 
317.  1  Campb.  46. 

A  transfer  of  a  bill  to  a  creditor,  as  a  collateral  security 
for  the  debt,  made  under  a  contemplation  of  bankruptcy,  is  a 
fraudulent  preference,  and,  void.— 3  Mass.  Bep.  325. 

Where  a  trader,  with  funds  in  bank,  after  a  secret  act  of 
bankruptcy,  draws  beyond  the  amount  of  the  funds,  and  in- 
dorses, the  indorsee  cannot  recover  the  whole  amount  on  the 
acceptance,  but  only  the  amount  of  the  fund«^--12  East* 
656. 
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Where  a  bank  holds  bills  of  a  bankrupt  in  order  to  obtain 
payment  on  them,  as  through  an  agency,  they  do  not  pass  to 
the  bankrupt's  assignees,  unless  discounted.  Where  the 
bank  has  advanced  money  on  them,  the  assignees  acquire  a 
lien  on  them  to  that  amount.— 9  East,  14.  1  do.  544.  1  Bos.  & 
Pul.  83.  1  Montague,  354. 

On  the  death  of  the  holder  the  right  of  transfer  vests  in 
his  executors  or  administrators. — Burr.  1225.  1  Term.  Rep. 
487. 

Executors  and  administrators  are  not  liable  for  bills  depo- 
sited in  a  bank  which  happens  to  fail — 1  Ves.  Jr.  565. 

Where  bills  are  owned  by  a  partnership  the  right  of  trans- 
fer is  not  in  any  one  partner  individually,  but  it  must  be 
made  in  the  name  of  the  firm,  or  stated  to  be  for  self  and 
partners.— Bayl.  37.  Doug.  653.  n.  134.  2  Caines'  Rep.  368. 

So  where  there  are  two  executors.— .4  Mass.  Rep.  334. 

One  partner  may  make  a  valid  transfer  of  a  partnership 
note,  by  signing  the  name  of  the  firm  ;  and  that  even  to  de- 
fraud bis  partners. — 1  Caines'  Rep.  305.  2  do.  368.  1  Salk* 
126,  292.  Ld.  Raym.  1484.  7  Term.  Rep.  207.  12  Mod.  345. 

Where  a  bill  is  payable  to  A.  for  the  use  of  B.  the  right  of 
transfer  is  in  A.— Carth,  5.  2  Vent.  307.1  Bos.  &  Pul.  101.  6 
Term.  Rep.  124. 

An  indorsement  in  carte  blanche,  that  is,  on  a  letter  of 
credit,  or  on  stamped  paper  (under  the  stamp  act)  will  bind 
for  any  sum  on  the  letter  of  credit,  unless  it  is  limited,  and 
on  the  stamped  paper  for  any  sum  the  stamp  will  admit. — £ 
Cranch.  142. 4  Mass.  Rep.  45.  2  Wash.  Rep.  164.  Doug.  514. 
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A  mere  blank  paper  was  signed  and  delivered ;  afterwards 
filled  up  as  a  note  by  the  one  who  received  it,  leaving  the 
giver's  name  as  an  indorsement.    It  was  then  negotiated, 

and  was  held  to  be  binding  on  the  one  who   signed  it. 3 

Mass.  Rep.  275. 12  Johns.  Rep.  159. 1  Camp.  Rep.  442. 

Where  a  bill  has  been  presented  and  not  accepted,  and 
the  holder  neglects  to  give  proper  notice,  a  subsequent  indor- 
see will  be  affected  by  such  neglect — 2  Campb.  460.  12 
East,  434. 

A  bill  may  be  legally  transferred  after  it  is  due;  but  in 
such  a  case  very  slight  circumstances  will  ground  a  pre- 
sumption of  fraud.— 1  Ld.  Raym.  575.  1  Show.  163.  1  Hen. 
Bla.  89.  3  Term.  Rep.  80,  82. 1  Bos.  &  Pul.  399.  Campb.  Nfc 
Pri.  19. 

When  a  man  takes  a  bill  after  it  is  due,  he  must  stand 
in  the  place  of  him  he  took  it  from  ;  so  that  though  he  got 
it  bona  fide,  he  may  be  in  the  condition  of  a  fraudulent  hold- 
er.—7  Term.  Rep.  427.  423.  id.  630.  2  New.  Rep.  171.  1 
Wils.  229. 

A  man  may  enter  an  action  on  a  bill  and  afterwards  in- 
dorse it  over ;  and  the  indorsee  will  have  an  action,  unless, 
when  he  took  it,  he  had  notice  of  the  first  action. — See  Chit- 
tj  on  bills,  142. 

But  where  a  man  enters  action  on  a  bill,  and  then  depo- 
sits it  in  the  hands  of  a  creditor,  the  latter  cannot  have  a  new 
action  while  the  first  action  subsists. — 1  Taunt.  109. 

If  a  man,  without  consideration,  indorses  a  note  for  the 
accommodation  of  the  maker,  after  it  is  due,  he  is  liable  to 
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the  indorsee  though  the  latter  knew  the  facts.— 7  Johns. 
Rep  361. 

Where  a  note  is  negotiated  after  it  is  due,  the  holder  has 
every  right  upon  it  that  existed  in  favour  of  the  maker 
before  indorsement— 1  Johns.  Cas.  51.  S.  C.  3  ib.  33J,  169.  3 
do.  29.  1  Dall.  Rep.  370.  2  Caines'  Rep.  369.  S  do.  213.  1 
Johns.  Rep.  319.  2  do.  300.  5  do.  118.  7  do.  70.  8  do.  454.  1 
Mass.  Rep.  1.  3  do.  1.  6  do.  428.  4  do.  370.  4  Binney's  Rep. 
366. 

A  note  purchased  after  it  became  due,  and  after  an  assign- 
ment  undei^a  statute,  upon  the  maker's  insolvency  it  cannot 
be  set  off'againstadebt  due  to  the  insolvent's  estate  in  an 

action   brought;  by  the  assignees  for  the  recovery  of  it. 1 

Johns.  Cas,  51.2  Caines'  Cas.  in  Err.  303.  12  Johns.  Repv 
343. 

A  note  purchased  after  the  knowledge  of  a  commission 
of  bankruptcy,  though  not  then  due,  if  proved  under  the 
commission,  is  liable  to  the  right  of  set  off  in  the  bankrupt 
against  the  original  payee ;  as  well  as  all  other  equities  ex- 
isting between  the  original  parties. — 4  Dall.  370. 

Where  a  note  is  paid  before  it  becomes  due,  and  i*  after- 
wards indorsed,  the  indorsee  cannot  recover  against  the  ma- 
ker.— 11  Johns.  Rep.  \2&, 

Whenever  an  indorsee,  at  the  time  of  taking  the  note,  has 
notice,  positively  or  constructively,  of  any  equitable  claim 
existing  between  the  original  parties,  he  takes  it  subject  to 
such  equity.— 4  Dall.  Rep.  371. 

Except  that  the  mere  knowledge  that  the  note  was  for  the 
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accommodation  of  the  maker,  will  not  entitle  the  indorsev 
to  set  up  that  defence  against  a  bona  fide  holder.—- 7  Johns. 
Rep.  361. 

If  the  consideration  of  a  note  is  indorsed  on  it,  it  is  a  suf- 
ficient notice  to  all  subsequent  indorsees. — 8  Johns.  Rep.  485. 

So  is  a  memorandum  on  it  stating  the  actual  execution  to 
have  been  anterior  to  the  date. — 12  Johns.  Rep.  306. 

Where  a  note  not  negotiable  is  assigned,  explicit  notice 
must  be  given  to  the  maker,  or  he  will  bejustified  in  paying 
it  to  the  payee. — 9  Johns.  Rep.  62. 

Where  a  party  to  a  bill  cannot  maintain  action  on  it,  he 
cannot,  by  indorsing,  give  the  indorsee,  who  has  knowledge 
of  the  facts,  a  right  of  action.— 12  Johns.  Rep.  189. 

After  payment,  no  indorsement  can  be  made  to  affect  any 
one  but  him  who  makes  it. — 1  Hen.  Bla.89. 1  Wils.  46.  Bui. 
Ni.  Pri.  271.4  Term,  itep.470.  1  Esp.  Rep.  463. 

Therefore,  where  a  note-is  dishonoured,  and  the  indorsee 
pays  it,  he  must  himself  resort  to  the  drawer,  or  to  a  prior 
indorser,he  cannot  transfer  his  remedy  to  another. — 3  Mass 
Rep.  556. 

But  if  he  does  make  transfer,  the  assignee  can  have  action 
^upon  it  in  the  assignor's  name.— 8  Mass.  Rep.  465. 

One  who  was  not  originally  a  party  to  the  bill,  by  pay- 
ing it  for  the  honour  of  tie  parties,  acquires  a  right  against 
anj  of  the  parties — 1  Esp.  Rep.  11 :.  See  payment  supra 
protest. 

If  the  holder  of  a  bill  is  indebted  to  a  prior  party,  and  is 
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doubtful  of  his  solvency,  he  should  not  transfer  the  bill,  fur 
lie  may  make  a  set  oft'  of  the  amount  against  his  own  debt; 
but  if  he  transfers  it,  and  the  prior  party  fails,  he  may  have 
to  pay  his  indorsee  upon  it,  and  take  a  dividend  of  the  in- 
solvent's estate  in  pay  of  it;  while  he  will  have  to  pay  the 
whole  of  his  own  debt. — 3  Vcs.  Jr.  304.  5  T.  Rep.  509. 1  Mon- 
tague, 543. 

A  bill  payable  to  bearer,  or  to  a  certain  person  and  beai> 
er,  or  indorsed  in  blank,  is  transferable  by  mere  deliverv. 
— Doig.  633.  1  Esp.  Rep.  180.  S.  C. 

But  when  it  has  the  words  "  or  order''  the  drawer's  name 
or  payee's  must  invariably  appear  in  the  indorsement — 1 
East,  43  2. 3  Esp.  Rep.  266.  S.  C. 

The  mere,  writing  figures  on  a  bill  will  not  amount  to  a» 
indorsement,  nor  make  the  writer  of  them  liable,  unless  he 
damages  or  defaces  the  bill. — 3  Term.  Rep.  757.  5  Ves. 
Jr.  368. 

The  directors  of  a  bank  may  authorise  one  to  make  in- 
dorsements and  transfers  for  them.— 11  Mass.  Rep.  288. 

A  blank  indorsement  is  where  the  indorser's  mere  name 
is  written  on  the  back,  without  mention  of  the  one  to  whom 
it  is  transferred. — Bayl.  32.  Doug.  633. 

Such  indorsement  passes  all  the  interest  therein  to  the  in- 
dorsees, discharged  of  all  obligations  which  do  not  appear 
on  the  face  of  the  bill.— 2  Dall.  396, 

A  holder  may  fill  up  such  a  note  with  any  name  he  pleas- 
eft;  and  the  one  whose  name  is  thus  inserted  may  sue  upon 
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it,  but  if  he  has  no  interest  in  the  bill  he  will  be  held  only  as 
a  trustee  for  those  who  have. — 7  Mass.  Rep.  479.  11  Johns. 

Rep.  52. 

Where  a  person  becomes  possessed,  without  fraud,  of  a 
negotiable  note  indorsed  in  blank,  he  may  have  an  action 
thereon.— 9  Mass.  Rep.  423. 

In  Pennsylvania  the  right  to  strike  out  a  special,  as  well 
as  a  general  indorsement,  has  been  recognized. — 1  Dall.  R. 
193.  ForN.  York  see  4  Johns.  Rep.  27. 

An  indorsement  of  a  bill  to  an  agent  for  collection  may 
be  countermanded,  unless  the  agent  has  a  lien  on  it.— 6  Mass. 
Rep.  430. 

A  bill  is  generally  indorsed  restrictively,  when  it  is  sent 
to  an  agent  for  collection,  in  this  way—"  pay  to  A.  B.  for 
my  use"  or  "  pay  to  A.  B.  only"  or  "  pay  the  contents  to  my 
use"  or  "  the  within  must  be  credited  to  A.  B.''  and  such 
words  restrain  the  subsequent  negotiability  of  a  note  as 
much  as  where  it  is  made  payable  out  of  a  particular  fund. 
—Burr.  1213.  1227.  1  Show.  163.  Poth.^pl.  89, 168.  Bayl.  S3. 
Mar.  72.  5  Mass.  Rep.  543.  3  do.  225.  6«do.  430. 2  Johns.  Rep> 
50.  3  Cranch.  193. 

A  guaranty  is  not  negotiable,  so  that  where  an  indorser 
writes  on  a  bill  "I  guarantee  payment  within  six  months, 
&x."  no  one  but  the  immediate  indorsee  could  maintain  an 
action  on  such  a  guaranty.— 7  Mass.  Rep.  479.  4  Day'a 
Rep.  444. 

But  where  the  indorser  writes  "  I  engage  to  pay  the  hold- 
er 20  per  cent,  damages  if  it  be  not  accepted,  &c."    This 
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gives  a  claim  to  every  subsequent  indorsee. — 6  Mass.  Rep. 

386. 

Whether  an  indorsement  is  in  blank,  in  full,  (i.  e.  with 
the  indorsee's  name)  or  restrictive,  it  cannot,  after  accep- 
tance, be  made  for  less  than  the  full  sum  that  appears  due 
upon  the  bill.— Ld.  Raym.  560.  Carth.  466.  12  Mod.  213.  I 
Salk.  65.  S.C. 

A  transfer  by  indorsement  vests  in  the  indorsee  a  right  of 
action  against  all  the  precedent  parties  whose  names  are  on 
the  bill ;  but  where  no  names  are  indorsed  on  it  the  holder 
can  only  sue  the  one  he  got  it  from. — Ld.  Raym.  738.  Burr. 
1516.  Doug.  633. 

The  indorser  is  never  liable  to  the  acceptor,  except  where 
the  acceptance  is  specially  for  his  honour. — Poth.  pi.  Ill, 
See  acceptance  and  payment  supra  protest. 

A  promissory  note  indorsed  may  be  stated  in  the  declara- 
tion as  a  biil  of  exchange. — 4  Term.  Rep.  149.  6  Mod.  29. 

One  who  writes  above  another's  blank  indorsement  "  pay 
the  contents  to  C."  or  the  like,  is  not  liable  as  an  indorser, 
though  it  conveys  the  right  to  the  person  named. — 1  Camp. 
442. 

A  transfer  of  a  bill,  by  mere  delivery,  when  it  is  made 
on  account  of  a  pre-existing  debt,  or  for  a  valuable  conside- 
ration, as  for  goods  sold  or  the  like,  imposes  a  liability  on 
him  who  makes  it,  in  favor  of  him  to  whom  it  is  made,  as 
complete  as  an  indorsement  would  do. — 7  Term.  Rep.  64. 
12  Mod.  244,408,  517.  Ld.  Raym.  928, 1  Stra.  415.  6  Term, 
Rep.  52. 
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A  bill  or  check  is  in  no  case  a  perfect  payment,  such  as 
will  preclude  the  payee  from  resorting  to  the  drawer  incase 
of  its  non-payment,  unless  the  payee  takes  it  expressly  at 
his  own  risk. — 7  Term.  Rep.  65.  Holt,  121.  See  Chitty  on 
bills,  158. 

Where  there  was  no  antecedent  debt  between  the  parties 
A.  takes  a  bill  from  B.- without  taking  his  indorsement  upon 
it,  and  it  proves  to  be  bad  or  is  dishonoured  ;  A.  has  no  de- 
mand against  B.  in  consequence  of  it. — 10  Yes.  Jr.  204. 

And  this  was  also  held  where  the  one  who  took  it  desired 
the  other  not  to  indorse  it,  because  he  thought  it  would  have 
as  good  credit  without  indorsement.^3  Ves.  Jr.  368.  Ld. 
Raym.  442. 

The. obligation  upon  an  assignor  is  discharged  when  any 
prior  party  pays  the  bill- — a  Bla.  Rep.  1235.  4  T.  Rep.  825. 

Where  a  bill  has  been  indorsed  for  the  accommodation  of 
the  drawer,  and  accepted  for  the  same  object,  the  indorser, 
after  paying  the  bill,  may  sue  the  acceptor  upon  it.^-3 

East,  177. 

Such  accommodation  indorser,  where  he  has  reason  to 
apprehend  the  insolvency  of  his  principal,  has  a  right  in 
equity,  but  not  at  law,  to  withhold  whatever  money  lie  may 
owe,  until  he  is  indemnified  against  the  liability  he  is  under, 
—7  Term.  Rep.  711.  12  East.  659.  1  Campb.  12.  11  Ves. 
Jr.  407, 


Presentment  for  Acceptance. 

CHECKS,  promissory  notes  and  bills,  when  payable  on 
demand,  are  never  presented  for  acceptance. 

When  bills  are  drawn  payable  at  a  specified  time  after 
sight,  it  is  necessary  to  present  them  for  acceptance  ;  and 
even  when  payable  at  a  specified  time  after  date,  it  is  proper 
to  do  it,  in  order  to  obtain  the  security  of  the  drawee  upou 
them.— 2  Hen.  Bla.  565.  1  Term.  Rep.  713.  Burr.  2670.  7 
East,  362. 

It  is  said  to  be  incumbent  on  the  bearer  of  a  bill,  when  he 
is  but  an  agent  of  the  real  holder,  to  present  it  for  accep- 
tance. If  he  neglects  to  do  so,  and  the  affairs  of  the  draw- 
er be  deranged  in  the  interval,  he  may  be  answerable  for 
damages.— Poth.  pi.  128.  Man  pi.  46. 

Where  the  bill  is  not  addressed  to  any  particular  one, 
but  accompanied  by  letter  of  advice  mentioning  some  one, 
it  must  be  presented  to  that  one. — Mar.  142,  3. 

The  holder  of  a  bill  may  excuse  his  neglect  to  present,  by 
proving  that  the  drawer  had  no  effects  in  the  drawee's  hands, 
either  at  the  date  of  the  bill  or  subsequently,  or  that  he  had 
given  no  consideration  for  the  bill — 2  Hen.  Bla.  336. 

When  bills  are  payable  at  a  specified  time  after  sight,  it  is 
necessary  to  present  them  as  soon  as  it  can  be  conveniently 
done ;  and  the  only  rule  that  can  be  laid  down  is;  that  due 
k  2 
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diligence  must  be  used.  The  question  of  laches  (culpable 
neglect  or  delay)  or  of  reasonable  time,  must  depend  upon 
the  circumstances  of  the  case. — 2  Hen.  Bla.  336.  Poth.  pi. 
J43. 

The  time  allowed  for  presenting  a  bill  will  depend  on  the 
distance  the  drawer  lives,  or  the  customs  of  the  place;  as 
among  men  of  business  it  is  necessary  to  present  it  within 
the  hours  of  business.— Bayl.  65.  6  East,  12. 

The  drawee  should  accept  or  refuse  a  bill  as  soon  as  it  is 
presented  to  him ;  but,  if  he  does  not  determine  immediately, 
it  is  usual  to  leave  it  with  him  twenty  four  hours  ;  after 
which  time,  if  not  accepted,  it  is  to  be  considered  as  disho- 
noured.—2  Smith's  Rep.  243.  1  Ld.  Raym.  281.  Mar.  62. 

If  the  drawee  cannot  be  found  at  the  place  where  the  bill 
is  made  payable  ;  and  it  appears  that  he  never  lived  there, 
the  bill  will  be  thereby  dishonoured:  but  if  he  has  only  re- 
moved, it  is  incumbent  on  the  holder  to  endeavour  to  find 
his  place  of  residence.  If  the  drawee  has  left  the  country 
it  is  sufficient  to  present  it  to  his  house. — Ld.  Raym.  743. 
Stra.  1087.  Bayl.  58.  2  Esp.  Rep.  511. 

If  the  drawee  is  dead  the  holder  must  apply  to  his  per- 
sonal representative,  and  if  he  lives  within  a  reasonable 
distance,  the  bill  should  be.  presented  to  him.— Poth.  pi.  146. 
If  the  holder  calls  on  the  drawee,  who  happens  to  be  from 
home,  and  the  bill  is  refused  by  a  clerk  not  authorised,  or 
by  an  unknown  person  calling  himself  a  clerk,  it  is  not  suf- 
ficient to  charge  the  drawer. — 5  Esp.  Rep.  175. 

A  check  must  be  presented  at  the  bank  and  refused  before 
the  holder  can  charge  the  drawer. — 3  Johns.  Cas.  5. 
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If  it  can  be  proved  that  the  drawer  sustained  no  actual 
injury  by  the  delay  in  presenting,  as  if  he  has  withdrawn 
his  funds,  he  will,  notwithstanding  the  holder's  neglect,  be 
liable. — 3  Johns.  Cas.  3J9.  do.  5. 

If  the  holder  agrees  to  allow  the  drawee  time  for  conside- 
ration, beyond  the  twenty  four  hours,  he  must  give  notice  of 
the  circumstance  to  the  indorser  and  drawer. — 2  Smith's 
Rep.  243. 

If,  when  a.  bill  is  presented,  the  drawee  alters  the  time  of 
payment,  he  vacates  the  bill  with  regard  to  the  drawer  and 
indorsers,  and  becomes  liable  to  a  special  action  on  the  case 
unless  the  holder  agreed  to  it.— 1  Taunt.  42Q, 


•acceptance. 

THE  holder  of  a  bill  is  entitled  to  claim  such  acceptance 
as  will,  at  all  events,  subject  the  drawee  to  pay  it,  according 
to  the  tenor  of  it. — Bayl.  52. 

Therefore  if  the  drawee  has  not  capacity  to  contract  it 
maybe  treated  as  dishonoured. 

The  holder  need  not  receive  the  acceptance  of  agents,  ov 
acquiesce  in  any  proceeding  that  multiplies  the  proof  which 
he  must  bring  in  an  action  upon  the  bill. — 1  Esp.  Rep.  115. 
269. 

There  cannot  be  a  series  of  acceptors ;  any  one  who  gua- 
rantees the  credit,  though  he  accepts  it  in  the  usual  form,  is 
not  liable  as  acceptor  but  may  be  sued  on  his  collateral  un* 
derfaking. — 2  Camp.  447. 

Acceptance  by  one  of  a  firm  binds  the  whole  firm.  It  is 
usual  in  such  cases  to  give  the  title  of  the  firm,  or  to  say 
"accepted  for  self  and  partners."  If  the  bill  is  drawn  on 
two  who  are  not  partners,  both  must  accept,  or  the  bill  must 
be  protested.— Holt,  297  Mar.  64  Beawes,  pi.  228. 

The  drawee  usually  signs  his  name  when  he  accepts;  some- 
times at  the  bottom,  and  sometimes  across  the  bill ;  but  the 
word  "  accepted"  written  upon  it  is  sufficient.  It  is  proper 
to  write  the  day  on  which  acceptance  is  made.—Beawes 
pi.  266. 

The  words  "seen,"  or  "presented,"  or  the  day  of  the 
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the  month,  or  even  a  direction  to  a  third  person  to  pay  the 
bill,  written  upon  the  bill  by  the  drawee,  will  amount  to  an 
acceptance  ;  or  it  may  even  be  verbal. — Poth.  pi.  45.  Yin. 
Abr.  tit.  Bills  of  ex.  1.  4.  Comb.  401.  Bui.  Ni.  Pri.279.  Stra. 
649.  Burr.  1663. 

There  may  be  an  implied  acceptance,  as  where  the  drawee 
retains  the  bill,  or  does  any  act  that  gives  credit  to  it,  and 
induces  the  hclder  not  to  protest  it. — 1  Atk.  611.  Poth* 
pi.  46. 

It  has  been  held  that  an  engagement  in  writing  to  accepfc 
a  bill  before  it  was  drawn  would  amount  to  an  acceptance, 
when  accompanied  by  circumstances  that  induced  a  third 
person  to  take  the  bill  by  indorsement. — Burr.  1663.  Cowp. 
573.  1  East,  105.  4  do.  TO.  Hall's  Law  Journal  486. 

Ld.  Kenyon,  who  thought  that  this  was  carrying  the  rule 
rather  too  far,  held  that  a  mere  promise  by  a  debtor  to  his 
creditor  that  he  would  accept  a  bill  if  one  should  be  drawn, 
is  not  binding — 1  East,  105. 

An  agreement  in  writing  to  accept  a  bill,  if  drawn  within 
a  reasonable  time  after  such  agreement,  has  been  held,  in 
Massachusetts,  to  he  an  acceptance. — 3  Mass.  Rep.  54. 5  do* 
11.  3  do.  1. 

It  has  not  been  decided  whether  the  mere  writing  a  name 
at  the  bottom  of  a  blank  piece  of  paper  will  be  good  for  an 
acceptance  o^  a  bill  drawn  upon  it. 

An  acceptance  may  be  made  after  the  bill  has  become  due, 
or  even  after  having  in  the  first  instance  been  refused,^? 
East,  514,  52J. 
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A  drawee,  though  he  may  have  effects  of  the  drawer's  in 
his  hands,  ought  not  to  accept  his  bill  if  the  drawer  is  insol- 
vent, and  he  is  aware  of  the  fact ;  for  it  would  be  paying  one 
creditor  in  preference  to  another.— 2  Hen.  Bla.  3S4. 

The  death  of  the  drawer  of  a  bill  is  no  revocation  of  his 
request  to  accept  it ;  but  it  appropriates  a  particular  fund  for 
the  object.— 2  Ves.  Jr.  115. 

Acceptances  made  by  letter,  or  other  collateral  writing 
have  been  allowed  for  the  convenience  of  trade.— 4  East, 
71.  S.  C. 

An  inland  bill  cannot  be  protested  for  non-payment  un- 
less it  has  been  accepted  in  writing— 9  &  10  Wm.  3.  c.  17. 
s.  1.  Bayl.  74.  a. 

If  a  party  to  a  bill,  on  being  asked  whether  it  is  his  hand 
writing  answers  that  it  is,he  cannot  afterwards  be  allowed  to 
prove  it  a  forgery,  for  he  has  accredited  it  and  induced  oth- 
ers to  take  it. — 4  Esp.  Rep.  226. 

A  bill  payable  in  any  city  or  large  town,  ought  to  be  made 
payable  at  a  certain  house,  otherwise  it  may  be  difficult  to 
find  the  drawee,  and  the  holder  will  have  a  right  to  protest 
it. — Comyns  75. 

If  the  drawee  lives  in  A.  and  the  bill  is  made  payable  at 
B.  but  no  particular  house  mentioned  ;  the  holder  may  pre- 
sent his  bill  at  A  and  if  not  accepted  there  may  protest  it. 
—3  Johns.  Rep.  202,  207. 

■  If  the  drawee  is  abroad,  and  leaves  an  agent  to  accept  bills, 
who  does  accept;  they  must  be  presented  to  the  agent  for 
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payment,  it  the  principal   continues   absent 2  Taunt. 

Rep.  206. 

A  verbal  or  written  promise  to  accept  at  a  future  period 
a  bill  already  drawn,  is  binding.-.4  East,  69.  5  East,  514.  6 
Vres.  Jr.  9.  Bui.  Ni.  Pri.  270. 

It  is  held  that  there  is  a  difference  between  a  promise  to 
accept  in  future,  made  on  an  executed  consideration,  and 
one  made  on  an  executory  consideration  ;  the  latter  not  be- 
ing obligatory  unless  it  influences  some  one  to  take  the  bill. 
— Bayl.48.  Burr.  1669.  4  East,  70. 

To  constitute  an  acceptance  there  must  be  some  circum- 
stance from  which  it  can  be  inferred  that  the  drawee  believed 
he  had  induced  the  holder  to  consider  the  bill  as  accepted. 
—-6  East,  201. 

Where  the  undertaking  is  doubtful,  the  drawee  is  at  lib- 
erty to  rebut  the  presumption  in  favour  of  an  acceptance.— 
1  Atk.611. 

Though  a  bill  cannot  be  drawn  upon  a  contingency,  yet 
it  may  be  accepted  conditionally,  with  the  holder's  consent; 
but  he  is  bound  to  give  the  drawer  and  indorsees  immediate 
notice  of  the  circumstances,  or  else  they  will  not  be  liable  in 
case  of  its  non-payment. — 1  Taunt.  422.  Willes  398. 

A  promise  of  the  drawee  that  he  will  pay  the  bill  if  such 
a  one  does  not,  is  an  absolute  (not  a  conditional)  acceptance; 
for  it  is  making  himself  liable  at  all  events. — Stra.  648. 

A  conditional  acceptance  becomes  as  binding  as  an  abso- 
lute one  when  the  e\tnt  happens  which  confirms  the  condi- 
tion.—Stra.  1212.  Rep.  T,  llardw.  74.  Cowp.  571.  I  Term. 
Rep.  182. 


120  BILLS    OF    EXCHANGE. 

The  condition  of  the  acceptance  must  be  in  writing  if  the 
acceptance  is  written,  and  it  must  go  along  with  the  accep- 
tance.— 4  East,  73  Skin.  54.  Doug.  296. 

Where  the  holder  takes  a  partial  acceptance  (i.  e.  one 
varying  from  the  tenor  of  the  bill)  if  he  wishes  to  hold  the 
drawer  and  indorsers  liable  in  case  of  non-payment,  he  must 
give  them  immediate  notice  of  the  nature  of  the  acceptance. 
—1  T.Rep.  182.  6  East,  200. 

Though  the  acceptor  of  a  bill  is  primarily  liable  to  pay 
the  bill  (the  drawer  and  indorsers  being  liable  only  in  case 
of  his  default)  yet  he  is  not  liable  to  pay  re-exchange. — 2 
Camp.  445. 12  East,  420. 

An  acceptance  by  an  executor,  on  account  of  debts  due 
by  his  testator,  is  an  acknowledgment  of  assets,  and  will 
make  him  liable  personally  in  case  he  should  have  no  effects 
of  the  testator  in  his  hands.-— 1  lien.  Bla.  622.  3  Wits.  !. 
2  Stra.  1260.  2  Burr.  1225.  1  Term.  Rep.  487. 

It  is  not  decided  whether  the  drawee  after  having  written 
an  acceptance  on  a  bill  can  erase  it  before  delivery  to  the 
holder.— vSee  6  East,  199.  2  Smith's  Rep.  337.  1  Taunt.  423. 

An  acceptance  by  mistake  does  not  bind. 

Writing  made  on  a  bill  so  as  to  deface  it  will  amount  to 
an  acceptance. — 3  Vez.  Jr.  368 

It  seems  not  decided  whether  a  drawee  is  bound  by  an 
acceptance  upon  a  bill  in  the  hands  of  a  bona  jidp.  holder 
which  afterwards  appears  to  have  been  forged  ;  but  it  is  ru- 
led that  having  paid  it  he  cannot  recover  the  money  back. — 
4  Dal!.  234.  lJBinney,27. 
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If  the  payee  annexes  a  condition  to  his  bill,  and  the  drawee 
afterwards  accepts,  he  is  bound  by  the  condition. — 4  Taunt. 
liep.  30. 

If  the  holder  of  a  bill  notes  it  as  not  accepted,  because  the 
acceptance  has  been  cancelled,  or  for  any  such  reason,  he 
will  be  thereby  precluded  from  insisting  afterwards  that  the 
bill  was  accepted.— 6  East.  199.  2  Smith's  Rep.  53T. 

The  liability  of  the  acceptor  cannot  be  discharged  but  by 
payment,  or  by  express  release. — Mar.  83.  1  Hen.  Bla.  88.  2 
Mod.  43,  259.  Cro.  Car.  383.  Doug.  »4T.  1  Esp.  Nil  Pri.  46. 
4  Ves.  Jr.  8. 

Release  may  be  by  parol,  but  it  must  contain  an  absolnte 
renunciation  of  all  claim  against  the  acceptor.— Camp.  Ca. 
Ni.Pri.  35. 

A  release  by  the  holder  to  the  drawee,  given  after  the 
issuing,  but  before  acceptance,  will  not  discharge  the  subse- 
quent acceptance. — Ld.  Raym.  65. 

But  this  is  contrary  to  the  doctrine  held  in  4  Taunt.  Rep 
729,  where  it  was  ruled  that  the  obligation  between  the  hold- 
er and  acceptor  could  not  be  discharged  by  any  act  of  the 
other  parties. 

A  general  release  from  the  drawer  to  the  acceptor,  as  be- 
tween them,  will  discharge  the  acceptor  though  the  drawer 
neither  is  holder,  nor  has  paid  the  bill. — 1  Campb.  250 

What  amounts  to  a  waiver  of  a  bill  must  depend  upon  the 
circumstances  of  the  case,  and  is  to  be  settled  by  a  jury. — 
Doug.  247,  250.  Bay!.  54. 

If  the  holder  alters  a  partial  acceptance  into  an  absolute 
h 
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one,  it  does  not  alter  the  liability  of  the  acceptor. — Bea  w  es 
pi.  222.  Molloy,  pi.  28.  4  T.  Rep.  336. 

If  the  holder  agrees  to  waive  his  claim,  provided  the 
drawee  will  make  affidavit  that  the  acceptance  is  forged,  he 
cannot  afterwards  bring  action  and  shew  that  the  affidavit 
is  false.— Peake,  187.  1  Esp.  Rep.  178. 

The  holder  receiving  part  of  the  money  due  on  a  bill,  and 
taking  a  promise  for  the  remainder,  at  an  enlarged  time,  is 
510  discharge  of  the  acceptors  liability  on  the  bill. — Doug. 

£50. 

When  the  holder  of  a  bill  agrees  to  take  what  he  knows 
was  the  drawee's  consideration  for  accepting  the  bill,  it  dis- 
charges the  acceptance. — Doug.  298. 

"Where  there  is  a  partial  acceptance,  and  the  holder  gives 
a  general  notice  of  non-acceptance  to  the  antecedent  par- 
ties, it  discharges  the  drawee  from  all  liability. — 1  T.  Rep. 
178.  6  East,  199. 

Where  there  is  an  acceptance  making  the  bill  payable  at  a 
certain  bank,  or  at  a  particular  mercantile  house,  and  the 
holder  assents  to  it ;  the  drawee  will  be  discharged,  if  the 
holder  neglects  to  present  for  payment,  and  the  drawee  suf- 
fers damage  from  the  neglect. — Stra.  1198.  Bay  I.  78.  But  2 
Campb.  656,  seems  otherwise. 

Where  the  bill  is  an  accommodation  one  within  the  know- 
ledge of  all  the  parties,  the  acceptor  is  only  bound  as  a  sure- 
ty for  the  drawer,  so  that  it  is  as  in  the  case  of  a  simple  con, 
tract,  the  surety  is  discharged  when  without  his  consent 
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there  is  further  time  given  to  the  principal. — 2  Campb.  185. 
but  see  to  the  contrary  5  Esp.  Rep.  178. 

In  a  bill  drawn  for  accommodation,  it  is  usual  and  proper 
to  take  a  counter  bill,  or  some  obligation  for  indemnity  ;  but 
when  there  is  none  the  law  implies  such  a  contract. — 3 
Wils.  540. 

An  agent  accepting  bills  for  the  accommodation  of  his 
employer  is  allowed  to  retain  money  in  his  hands  to  dis- 
charge them;  unless  the  bill  is  delivered  up  to  him,  cr  he  is 
otherwise  sufficiently  indemnified.—!  Camp.  12.  11  Ves»40r 
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WHEN  either  acceptance  or  payment  is  refused,  it  is 
incumbent  on  the  holder  to  give  immediate  notice  of  the 
fact  to  the  drawer  and  indorsers,  for  the  law  will  presume 
that  they  sustained  injury  by  his  neglecting  to  do  so. — 2 
Camp.  458.  12  East,  434.  s.  c.  5  Burr.  2670.  1  Term.  Rep. 
712.  1  Ventr.  45.  2  Bla.  Rep.  747.  7  East,  362.  2  Bos.  &  Pul, 
2S0. 

Formerly  it  lay  upon  the  drawer  and  indorsers  to  show 
that  they  sustained  damage  for  want  of  notice,  but  now  it 
rests  with  the  holder  to  prove  the  contrary.— 1  Show.  318. 
12  Mod.  15.  s.  c.  1  Mod.  27  see  Chitty  on  bills— 214. 1  Term. 
Rep.  406.  3  do.  182.  2  Hen. Bla.  612. 

Tf  the  drawer  of  a  bill  had  no  effects  in  the  hands  of  the 
drawee,  either  at  the  date  of  the  bill  nor  when  it  is  present- 
ed, he  is  presumed  to  be  not  entitled  to  notice  of  its  disho- 
nour.—2  Camp.  310.  12  East,  171. 1  Bos.  &  Pul.  654.  3  do. 
241.  5  T.  Rep.  239.  see  Chitty  on  bills  215.  1  Caines'  Rep. 
157.  2  Johns.  Cas.  1. 1  Bay's  Rep.  291.  7  Mass.  Rep.  449. 

So  the  payee  indorsing  a  note  to  give  it  currency,  knowing 
the  insolvency  of  the  maker,  cannot  afterwards  insist  on  a 
want  of  notice.— 2  Hen.  Bia.  536. 1  Esp.Rep.  302. 

Nor  will  the  drawer  be  entitled  to  notice  if  the  indorser 
has  effects  in  the  hands  of  the  drawee  while  he  (the  drawer) 
has  none.— 1  Bos.  &Pul.  652.  2  Esp.  Rep.  515.  s.c. 
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But  an  indorser  does  not  lose  his  right  to  be  notified  of 
non-acceptance  or  non-payment  by  any  want  of  right  in  the 
drawer;  and  if  the  holder  does  not  know  where  he  (the  in- 
dorser)  lives  he  must  use  due  diligence  to  inform  himself  of 
the  matter.— Peake'sCa.Ni.  Pri.  202.2  Camp.  461.  12  East, 
433.  s.  c. 

It  has  been  held  that  if  the  indorser  has  given  no  consid- 
eration for  the  bill,  and  knows  that  there  are  no  effects  of 
the  drawer  in  the  drawee's  hands,  he  is  not  entitled  to  no- 
tice.—1  Selwin,  257.  Doubted— see  15  East,  21 6. 

Although  no  consideration  passes  between  the  payee  and 
drawer,  it  is  not  considered  as  an  accommodation  note  to 
the  latter,  if  there  was  a  valuable  consideration  between 
the  payee  and  acceptor. — 1  Campb.  240. 

Securities  left  by  the  drawer  in  the  drawee's  hands,  for 
the  purpose  of  raising  money  upon  them,  but  where  none 
has  been  raised,  are  not  such  effects  as  will  entitle  the  draw- 
er to  notice  on  his  bill. — 2  Eso.  Rep.  515.  1  Bos.  &  Pul. 
652.  s.  c. 

And  the  reason  of  this  is,  that  notice  could  be  of  no  use 
to  the  parties.     But  some  judges    have  held  that  notice 

should  always  be  given  ;  for  where  consignments  are  about 
tojjc  delivered  to  the  drawee  so  as  to  give  a  reasonable 
expectation  of  assets,  or  on  the  ground  of  fair  mercantile 
agreements,  a  merchant  may  have  a  right  to  draw  and  a 
right  to  be  notified  of  the  dishonour  of  his  bills,  and  the 
holder  cannot  know  whether  such  is  the  case  or  not. — 11 
Ve*  Jr.  411.  12  East,  175.  4  Cranch,  141.  16  East,  34. 
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If  the  drawer  had  effects  in  the  drawee's  hands  when  the 
bill  v/as  issued,  lie  is  entitled  to  notice,  although  there  were 
none  when  the  bill  was  presented.— 7  East,  359. 

Where  a  bill  is  payable  at  so  many  days  after  date,  the 
holder  is  not  bound  to  present  until  it  becomes  due,  but  if 
lie  does  present,  and  it  is  not  accepted,  he  is  bound  to  give 
the  drawer  &c.  notice.-— ibid. 

If  the  drawer  has  effects  in  the  drawee's  hands,  but  is  in- 
debted to  him  in  a  greater  sum,  and  the  drawee  has,  without 
notice,  appropriated  the  effects  to  the  payment  of  the  debt 
the  drawer  is  entitled  to  notice  of  the  dishonour  of  his  bill- 
—2  Campb.  503. 

Notice  is  always  necessary  where  there  is  a  fluctuating 
account  between  the  drawer  and  drawee. — ib. 

The  death,  bankruptcy,  imprisonment  or  known  insolven- 
cy of  the  drawee  does  not  excuse  the  holder  for  neglecting  to 
give  notice  of  non-acceptance. — Poth.  pi.  146.1  East,  114. 
11  Yes.  Jr.  412.  g  Bos.  &  Pul.  279.  4  Mass.  Rep.  341.  12  do. 
89.  9  do.  205.  10  do.  52,  84.  2  Dall.  78.  4  do.  168.  2  Caines, 
243. 

Neither  will  the  circumstance  of  the  drawee  having  pre* 
viously  informed  the  drawer  that  he  could  not  honour  his 
bill.— 2  Hen.Bla.  612.  1  Esp.  Rep.  332. 

Where  one  of  several  drawers  was  acceptor,  when  pay- 
ment was  refused  it  was  held  that  notice  of  the  fact  was  not 
necessary — that  it  was  sufficient  for  the  drawer  to  know 
it  in  any  way  ;  the  holder  was  not  bound  to  give  the  infor- 
mation to  him.— I  Campb.  82. 
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Where  a  bill  is  for  the  accommodation  of  the  indorser, 
he  is  in  the  condition  of  a  drawer  without  funds,  and  not  en- 
titled to  notice— -11  Johns.  Rep.  180. 

But  when  it  is  for  the  accommodation  of  the  maker  the 
indorser  is  entitled  to  strict  notice;— A  Cranch  141.  and  that 
although  the  drawee  had  no  effects  of  the  drawer  in  his 
hands.— 7  Mass.  Rep.  449.  1  Bay's  Rep.  177,  291.  15  East's 
Rep.  216.4  Mass.  Rep.  341.  10  do.  86. 

Where  indorsement  is  lent  to  a  bankrupt,  the  indorser  is 
entitled  to  notice— 13  East's  Rep.  187. 

On  a  bill  with  several  indorsers,  made  for  the  accommo- 
dation of  the  last  indorser,  though  the  drawer  had  no  effects 
in  his  hands  the  prior  indorsers  were  entitled  to  notice. — 
15  East's,  £16. 

Where  a  person,  without  consideration,  and  -without 
fraud,  indorses  abillin  which  both  drawer  and  acceptor  are 
fictitious  names,  he  is  entitled  to  notice. — 4  Taunt.  731. 

A  surety  of  the  acceptor,  who  has  been  obliged  to  pay  the 
bill,  will  not,  in  an  action  against  the  drawer,  be  compelled 
to  prove  regular  presentment,  &c. — 8  East,  242. 

If  the  drawer  or  indorser  absconds,  the  holder  will  be  ex» 
cused  from  giving  them  notice.— 2  Esp.  Rep.  516.  1  Bos.  & 
Put.  652.  S.  C. 

So  also  the  sudden  illness,  or  death  of  the  holder  will  be 
an  excuse,  provided  notice  is  given  as  soon  as  possible  after 
the  impediment  is  removed. — 6  East,  16. 

If  the  maker  absconds,  and  the  indorser,  before  the  bill 
becomes  due,  gives  the  holder  notice,  requests  delay,  secures 
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himself  in  the  matter,  and  gives  a  new  note,  it  makes  a  de- 
mand upon  the  maker  unnecessary  and  waives  all  right  to 
notice  of  non-payment. — 1  Johns.  Cas.  99.  5  Mass.  T.  Rep. 
17.0.4  do.  45. 

Where  the  indorser  is  absent  from  the  state,  and  has  left 
no  agent,  a  notice  need  not  be  proved  to  charge  him,  in  case 

of  non-acceptance  or  non-payment  by  the  drawee  or  drawer. 
—6  Mass.  Rep.  260. 

The  second  indorser,  when  called  upon  to  pay  on  default 
of  the  maker,  is  bound  to  take  up  the  bill  and  give  notice  to 
the  first  indorser,  or  his  liability  will  be  discharged. — 3 
Johns.  Cas.  89. 

Where  the  holder  refuses  a  conditional  acceptance,  he 
must  give  notice  of  course,  but  where  he  acquiesces  in  it 
he  must  give  notice  of  the  nature  of  it,  if  he  wishes  to  bind 
the  drawer  in  it. — Mar,  68.  85.  Contra.  Bayl.  78. 

With  regard  to  foreign  bills,  the  mere  proof  of  non-accep- 
tance or  of  non-payment  is  not  sufficient :  when  refused 
they  must  be  taken  to  a  Notary  Public  and  protested,  or 
where  there  is  no  notary  in  tlie  place,  then  to  some  "sub- 
stantial person,"  and  before  two  or  more  witnesses,  protest 
must  be  made,  and  that  between  sun  rise  and  sunset.-2  Term. 
Rep.  713.  5  do.  239.  7  East,  359,  360.  Ld.  Raym.  993.  6  Mod. 
80.  1  Salk.  151.  12  Mod.  545.  Holt,  297. 

The  notary  must  first  present  the  bill  to  the  drawee  and 
demand  acceptance,  and  then  he  must  sign  the  protest  at 
least  with  his  initials  and  mark  the  date.— 7  East,  385.  1 
Show.  164. 

The  protest  should  contain  a  formal  declaration  on  the 
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bill,  or  if  it  cannot  be  procured,  then  upon  a  copy,  that  it  has 
been  presented  and  that  it  was  refused,  with  the  reason  why, 
and  that  the  holder  means  to  recover  damages,  expenses,  &c. 
This  is  called  noting  the  bill,  and  though  always  done,  it  is 
the  demand  that  is  the  material  part.— Poth.  pi.  84.  Molloy, 
264.  Mar.  16.  4  T.  Rep.  175.  2  do.  713.  5  do.  239.  Bui.  Ni. 
Pri.  271. 

Protest  cannot  be  made  by  the  notary's  clerk. — 4  T.  Rep. 
175.  Doubted. 

When  there  is  a  copy  made  of  the  bill  it  shonld  contain  all 
the  indorsements. — Poth.  pi.  155. 

It  is  not  necessary  that  a  copy  of  the  protest  should  ac- 
company the  notice  of  the  protest,  &e.— 1  Esp.  Rep.  511. 
Bui.  Ni.  Pri.  271. 

The  protest  may  be  drawn  up  at  any  time  before  trial. — 
4  Esp.  Rep.  48.  See  Chitty  on  bills  233. 

The  notary  is  not  bound  to  give  notice  to  the  indorsers, 
and  even  if  he  undertakes  to  do  so  he  will  not  be  chargeable 
with  neglect — 2  Johns.  Rep.  204. 

It  is  not  necessary  to  have  an  inland  bill  protested,  but 
when  done,  it  must  be  in  the  same  form,  and  manner  as 
if  it  were  a  foreign  bill — Kyd,  149.  Bayl.  75.  2  Stra.  910.  n. 
1.  2  Esp.  Rep.  550. 9  &  10  ot  Wm.  3.  c.  17. 

Within  fourteen  days  of  the  protest  on  an  inland  bill,  no- 
tice thereof  must  be  sent  to  the  party  from  whom  it  was  re- 
ceived, or  else  left  at  his  usual  abode.-— Same  statute  s.  5. 

It  has  been  settled  in  the  United  States  that  no  protest  is 
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necessary  to  entitle  the  holder  to  recover  against  the  parties 
to  a  bill. — 5  Johns.  Rep.  375. 

A  bill  in  the  linked  States,  upon  any  part  of  the  United 
States,  is  an  inland  bill.— 5  Johns.  Rep.  375. 

Any  act  of  the  holder  signifying  the  refusal  of  the  drawee 
will  be  sufficient  notice  ;  and  any  description  of  the  note  or 
bill,  provided  it  does  not  tend  to  mislead  the  party  notified. 
— 2  Johns.  Cas.  337. 

And  that  though  the  note  should  be  described  as  another 
note,  when  the  person  notified  had  no  other  one  at  the  place 
which  could  be  mistaken  for  it. — 12  Mass.  Rep.  6. 

With  regard  to  the  manner  of  giving  notice,  it  is  held  suf- 
ficient if  sent  by  letter,  even  though  it  should  miscarry;  or 
if  left  in  writing  at  the  party's  residence ;  personal  service, 
at  least  in  England,  is  not  necessary.  Where  there  is  no 
post,  it  may  be  sent  by  whatever  is  the  ordinary  mode  of  con- 
veyance ;  but  if  there  is  a  post  the  letter  must  be  delivered 

into  the  office  by  some  one  who  can  prove  the  delivery. — 4 
T.  Rep.  465.  1  Bos.  &  Pul.  394.  2  Hen.  Bla.  465,  509.  3  Esp. 
Rep.  54. 7  East,  385.  2  Smith's  Rep.  404.  6  East,  8.  Peake's 
Rep.  186. 3  Bos.  &  Pul.  602.  Bayl.  77. 

It  was  decided  in  New  York  that  personal  service  was  ne- 
cessary where  the  party  to  be  notified  lived  in  the  same  town 
or  city  with  the  holder.  And  a  letter  put  in  the  post  office 
was  held  insufficient  where  tbe  party  lived  only  three  miles 
from  the  city,  but  beyond  the  letter  carrier's  distance. — 10 
Johns.  Rep.  490.  S.C.  11  do.  231. 

In  case  of  a  temporary  removal,  a  notice  left  at  the  usual 
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residence  is  sufficient. — 2  Caines'  Rep.  121.  Contra  6  Mass. 
Rep.  586. 

If  there  is  any  more  convenient  way  of  sending  notices 
than  by  the  post,  the  holder  may  adopt  it  and  charge  the 
same. — 2  Smith's  404. 

The  holder  is  bound  to  use  all  due  diligence  in  communi- 
cating notice ;  and  if  he  cannot  find  the  party  he  is  excused 
thereby. — 2  Johns.  Cas.  1.  9  Johns.  Rep.  121. 10  Mass.  Rep 
84. 6  do,  386.  2  Johns.  Rep.  274. 

The  agent  of  the  holder  is  not  bound  to  give  notice,  ex- 
cept to  his  principal — 2  Johns.  Cas.  1  5  Mass.  R.  167. 

If  the  agent  undertakes  to  give  notice  it  is  good,  if  he  can 
give  it  as  early  as  his  principal  could.— 2  Johns.  C.  1. 

Where  the  party  to  be  notified  lives  in  the  same  town,  but 
has  just  gone  on  a  journey  or  visit,  it  is  sufficient  to  notify 
him  by  a  letter,  left  in  the  post  office. — 2  Johns.  Rep.  274.   1 

If  the  holder  writes  a  notice,  but  mistakes  the  place,  not 
knowing  the  party's  residence,  it  is  a  good  notice.— 1  Johns. 
Rep  294. 

The  notice  may  be  sent  to  the  post  office  nearest  to  the 
party  entitled  to  it. — 11  Johns.  Rep.  251.  7  Mass.  Rep.  483. 

When  an  indorser  receives  notice  of  the  dishonour  of  his 
bill,  he  must  immediately  give  notice  of  it  to  all  prior  indor- 
sers—- 3  Johns.  Cas.  89. 

The  prevalence  of  a  contagious  disorder  in  a  city,  will, 
during  that  period,  excuse  a  neglect  to  give  notice.^2  Johns. 

Cas.  1. 
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So  will  robbery  or  inevitable  accidents.— Poth.  pi.  144. 

Notice  left  at  the  house  of  a  sea-faring  man,  in  his  absence, 
is  sufficient. — 5  Binnej's  Rep.  541.  6  Mass.  Rep.  386.  7  do. 
483. 

Notice  of  the  dishonour  of  a  bill,  given,  within  three  days 
after  the  advice  of  it  was  received,  was  held  to  be  insufficient. 
—HJohns.  Rep.  187. 

When  the  indorser  lives  in  the  same  town  with  the  maker 
he  ought  to  be  notified  on  the  same  day  that  the  bill  is  refu- 
sed.—12  Mass.  Rep.  403. 

Where  the  maker  appoints  a  place  for  the  notice  to  be 
given,  it  is  sufficient  to  give  it  at  that  place,  though  he  should 
not  be  there. — 12  Mass.  Rep.  172. 

Notice  of  non-payment  is  not  necessary  after  a  notice  of 
non-acceptance. — 5  Johns.  Rep.  375.  3  do.  202, 

It  has  been  held  in  the  United  States,  that  to  recover  on  a 
protest  for  non-payment,  it  is  not  necesssary  to  show  a  pro- 
test for  non-acceptance,  where  iiie  bill  had  not  been  accept- 
ed—3  Dall  365,  415,  420  But  this  is  questionable,  see  3 
East's  Rep.  481.  1  C  ranch,  194. 

It  is  sufficient  to  bind  the  drawee,  or  indorser,  that  they 
had  notice  from  any  one  who  was  a  party  to  the  bill. — 2 
Campb.  373. 

Notice  must  be  given  to  all  the  parties  that  the  holder 
may  intend  to  resort  to  payment.— 1  Term.  Rep.  712.Peake's 
Rep.  202.  1  Bos.  &  Pui.  216. 

Where  the  holder  dies  before  presentment,  his  rights  and 
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duties,  in  regard  to  his  bills,  devolve  on  his  executor,  and 
that  before  proof  of  the  will. — Poth.  pi.  146.  Mar.  134. 

Reasonable  notice,  in  the  United  States,  has  been  held  to 
be  a  question  of  fact  for  a  jury  — l  Dal  I.  Rep.  252,  270.  2  do. 
158.  1  Washing.  Rep.  335.  1  Johns.  Cas.  337. 

But  it  was  more  recently  held,  that  when  the  facts  are 
eollected  it  becomes  a  pure  question  of  law. — 8  Johns.  Rep- 
%J3.  11  do.  231.  10  Mass.  Rep.  84. 

Where  a  note  is  payable  on  demand  it  must  be  presented 
for  payment  within  a  reasonable  time,  or  it  will  be  consider- 
ed as  out  of  time,  and  dishonoured  ;  and  if  it  is  afterwards 
negotiated  it  will  be  subject  to  ail  the  equities  existing  be- 
tween the  original  parties. — 2  Caines'  Rep.  369. 

The  period  when  it  is  out  of  time  will  depend  on  the  cir- 
cumstances of  the  case;  two  months  have  been  held  out  of 
time  so  as  to  let  in  a  defence  of  payment  by  the  maker. — 7 
Johns.  Rep.  70.  1  do.  319.  4  do.  224.  6  Mass.  Rep.  428.  9 
Johns.  Rep.  244. 

Want  of  notice  is  of  no  consequence  in  a  conditional  ac- 
ceptance, where  the  conditions  are  complete  before  the  tune 

of  payment. — Bayl.  71.  7  East,  231.  3  Smith's  Rep.  225. 
S.  C. 

The  person  entitled  to  notice  waives  the  advantages  ari- 
sing from  the  want  of  it,  or  the  laches  (culpable  delay)  of 
the  holder,  by  paying  part,  or  by  promising  to  see  the  bill 
paid,  or  saying  that  it  must  be  pa^d,  or  any  thing  tantamount, 
—1  Taunt.  12.  6  East,  16.  Stra.  1246.  1  T.  Rep.  712. 
M 
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"When  the  party  entitled  to  notice  gives  the  holder  any 
reasonable  ground  to  believe  that  he  will  answer  the  bill, 
it  waives  the  want  of  due  notice :  on  this  point  the  cases 
are  very  numerous. — See  Chitty  on  bills  — 248. 

In  New  York  it  was  held  that  the  promise  to  pay  must  be 
explicit  in  order  to  constitute  such  a  waiver— 5  Johns.  Rep. 
375,  12  do.  423.  So  in  England  in  a  recent  case. — 4  Taunt  93. 

And  it  must  be  with  a  knowledge  of  the  facts,  of  the  dis- 
honour, protest,  &c.  or  the  promise  will  not  be  binding.— 4 
Dall.  109.  3  Johns.  R.  68.  5  do.  248, 375. 9  Mass.  1. 12  do.  52. 
5  Burr.  2672.  1  T.  Rep.  712. 2  Camp.  333.  1  Bos.  &  Pul.  326. 

If  the  holder  rejects  the  maker's  or  indorsees  promise  to 
pay,  on  account  of  its  being  conditional,  a  waiver  of  notice 
then  ceases  to  be  such.— 11  Johns.  Rep.  180.  8  do.  180. 

It  has  been  held  in  Massachusetts  that  the  customs  of  the 
bank  where  the  parties  do  business  will  regulate  the  manner 
of  giving  notice,  and  bind  them  accordingly. — 4  Mass.  Rep. 
245.  6  do.  449. 9  do,  155,  159-  But  this  rule  has  been  adopted 
in  no  other  state. 

If  the  drawee  absconds  before  the  bill  becomes  due,  the 
holder  may  protest  it  for  better  security  ;  and  notice  is  ne- 
cessary as  in  case  of  non-acceptance. — Ld.  Raym.  743.  Mar. 
27,  111,  113.  Beawes,  p!.  22,  24,  26.  Kyd.  139. 

So  in  case  of  the  bankruptcy  of  the  acceptor  of  a  foreign 
bill.— 5  Ves.  Jr.  574. 

But  the  acceptor  is  not  liable  to  give  additional  security 
in  case  of  the  bankruptcy  of  the  drawer.— Beawes,  pi.  22. 
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And  in  such  case  the  holder  loses  his  remedy  against  the 
drawer  and  indorsers  if  he  makes  protest  in  order  to  get  se- 
curity.—Beawes  pi.  23. 

If  the  drawer  or  indorser  refuse  to  give  better  security, 
the  holder  must  wait  until  the  bill  is  due  before  he  can  sue 
upon  it. — Beawes  pi.  24. 


Acceptance  Supra  Protest 

WHEN  a  bill  is  protested  any  person  may  accept  it  supra 
protest,  either  for  the  honour  of  the  drawer,  or  of  a  particu- 
lar indorser. — 5  'Ves<*y  Jr.  574. 

For  this  purpose  he  must  go  before  a  notary  public  and  de- 
clare that  he  accepts  the  same,  and  subscribe  it  with  his 
name  thus,  "  accepted  supra  protest  in  honour  of  A.  B."  or 
"  accepts  S.  P.B— Beawes  pi.  38.  Bayl.  48. 

One  may  accept  a  bill  supra  protest  after  it  has  been  ac- 
cepted in  that  way  by  another. — Beawes  pi.  42. 

The  holder  is  not  obliged  to  acquiesce  in  any  such  accep- 
tance.—12  Mod.  410.  Ld.Raym.  575.  S.C.Bayl.42. 

The  holder,  in  order  to  bind  the  drawer,  should  always 
have  the  bill  protested  for  non-acceptance,  before  acceptance 
for  any  one's  honour  is  made. — Marius,  88,  125. 

An  acceptance  of  this  kind  is  as  obligatory  on  him  who 
makes  it,  as  if  no  protest  had  intervened. — Ld.  Raym.  575. 

If  the  acceptance  supra  protest  is  for  the  honour  of  the 
bill,  or  of  the  drawer,  such  acceptor  is  liable  to  all  the  indor- 
sees; if  for  the  honour  of  a  particular  indorser,  then  he  is  lia- 
ble to  all  the  subsequent  indorsees;  but  to  make  t!ie  liabil- 
ity complete,  the  bill  must.be  presented  to  the  drawee  for 
payment,  refused  and  protested  for  non-payment. — 16  East. 
391.  1  Lectus  896..  Poth.  on  bills  p.  1.  c.  4  art.  7  sect.  122. 

When,  after  refusal,  a  bill  is  accepted  supra  protest,  the 
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holder  should  go  through  all  the  forms  required  in  other  ca- 
ses.—10  Mass.  R.  1. 

The  acceptance  supra  protest,  when  it  is  for  honour  of  the 
drawer,  gives  no  claim  but  against  the  drawer ;  when  it  is 
for  the  honour  of  a  certain  indorser,  it  gives  a  claim  on  him, 
and  on  all  who  precceded  him,  including  the  drawer.— Bea- 
wes  pi.  47. 1  T.  Rep.  269.  5  Ves.  Jr.  574.  Poth.  pi.  113.  Mol- 
lov,  B.  2.c.  10.  s.  24. 
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Presentment  for  Payment. 

IF  the  holder  of  a  bill  gives  longer  credit  tp  the  drawee 
than  the  bill  itself  allows,  the  law  will  presume  that  the 
drawer  and  indorsers  sustain  injuries  by  such  delay,  and  the 
holder  loses  all  claim  that  might  exist  against  them  in  case 
of  the  drawee's  non-payment. — 1  Salk.  127.  Stra.  1087.  Bui. 
Ni.  Pri.  470.  2  Bla.  Com.  470.  2  Wils.  354.  7T.  Rep.  581. 

For  the  drawer  and  indorser  of  a  bill  or  note  are  respon- 
sible only  after  the  default  of  the  acceptor. — 2  Johns. 
Cas.  75.  9  Johns.  Rep.  121.  12  do.  423.  4  Mass.  Rep.  341. 

Therefore  there  must  be  a  demand  of  payment  made  as 
soon  as  possible,  of  the  acceptor  personally,  if  he  can  be 
found,  if  not,  at  his  usual  place  of  abode,  and  that  either  by 
the  holder  or  by  a  notary  ;  or  if  the  acceptor  lives  at  a  dis- 
tance, by  some  one  regularly  authorised — 2  Caines'  Rep. 
343,  121.  12  Johns.  Rep.  423.4  Mass.  Rep.  45.  6  do.  449.  12 
Mod.  203,  408. 

The  same  rule  applies  to  an  order  received  by  a  creditor, 
on  a  third  person,  for  his  debt. — 3  Johns.  Rep.  230. 

"Without  such  demand  notice  to  the  maker  or  indorser  is 
a  mere  nullity. — 2  Caines'  Rep.  343. 

And  the  demand  is  equally  necessary  whether  the  note 
was  indorsed  before  or  after  it  became  due. — 9  Johns.  Rep. 
121. 
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The  prevalence  of  a  contagious  disorder;  the  absconding 
of  the  acceptor,  leaving  no  agent ;  and  all  the  same  circum- 
stances that  excuse  a  neglect  to  present  for  acceptance,  will 
excuse  the  non-presentment  of  a  bill  for  payment. — 2  Johns. 
Cas.  1.  4  Mass.  Rep.  45.  6  Mass.  Rep.  449.  2  Caines'  Rep. 
121.  2H.  Bla.  510. 

So  the  bankruptcy,  insolvency  or  imprisonment  of  the  ac- 
ceptor will  not  excuse  the  non-presentment  in  this  case  any 
more  than  in  the  other. — 2  Johns.  Cas.  1. 

If  the  maker  absconds,  and  the  indorser  knows  the  fact, 
no  demand  for  payment  is  necessary  in  order  to  charge 
him. — 4  Mass.  R.  45. 

So  proof  of  the  impossibility  of  presenting  will  be  admit- 
ted in  excuse.— 2  Smith's  Rep.  223. 

If  the  acceptor  dies,  the  bill  is  to  be  presented  to  his  exe- 
cutors, or  other  representatives. — 8  East  245. 

When  there  is  no  representative  of  the  acceptor,  a  demand 
should  be  made  at  his  house. — Poth.  pi.  146.  Mar.  134. 
"Bay!.  58. 

Held  otherwise  in  Massachusetts,  for  local  reasons. — 12 
Mass.  Rep.  86. 

So  where  payment  is  to  be  made  at  a  particular  shop,  and 
that  is  shut  up,  the  holder  must  carry  the  bill  there  to  pre- 
sent it:  and  also  must  make  reasonable  enquiry  for  the  ac- 
ceptor.—-2  Stra.  1087. 

But  the  enquiry  in  such  a  case  has  been  held  unnecessary. 
—16  East.  112. 

In  New  York  it  is  held  that  if  a  place  of  payment  is  ap- 
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pointed,  it  is  sufficient  for  the  holder  to  be  there  to  receive 
it;  he  need  not  make,  or  prove  a  demand. — 4  Johns.  Rep. 
183.  So  in  South  Carolina.  See  1  Bay's  Rep.  222. 

So  it  was  held  in  Massachusetts,  where  a  bank  was  ap- 
pointed as  the  place  of  payment. — 6  Mass.  Rep.  524.  12  do. 
403. 

If  a  place  of  payment  is  appointed  and  the  bill  is  present- 
ed to  the  acceptor  personally  at  another  place,  it  is  sufficient 
—3  Johns.  Cas.  71.  12  Mass.  Rep.  403. 

The  consequences  of  a  neglect  to  present  for  payment, 

may  be  waived  by  a  part  payment,  or  a  promise  to  pay,  &c. 
as  in  case  of  neglect  to  present  for  acceptance. — 6  East  16. 

When  no  time  of  payment  is  mentioned,  the  time  for  pre- 
senting will  depend  on  the  local  situation  of  the  parties,  and 
it  is  the  province  of  the  court  to  determine  what  is  reasona- 
ble.—! Salk.  127.  Stra.  508. 1  Show.  155.  2  Freem.  247. 

The  bill  itself  must  always  be  exhibited  at  presentment, 
as  the  acceptor  has  a  right  to  it  when  he  pays  it. — 7  Mass. 
Rep.  483. 

Or  one  of  a  set,  if  it  is  a  foreign  bill.— 7  Johns.  Rep.  442. 
When  days  of  grace  are  allowed  by  the  custom  or  law  of 
the  place  where  payment  is  to  be  made  ;  then  the  bill  must 
be  presented  on  the  last  day  of  grace.  Thus,  if  three  days 
of  grace  are  the  custom,  as  it  is  in  England  and  in  all  these 
states,  except  Massachusetts,  and  the  bill  is  payable  ten 
days  after  sight,  it  is  presented  for  acceptance  on  the  first 
day  of  the  month  \  the  ten  days  expire  on  the  11th,  and  on 


PRESENTMENT    FOR  PAYMENT.  141 

the  14th  the  bill  is  due.— 4  Term.  Rep.  141,  170.  P  >t ».  pi. 
14.  Mar.  76.  Bayl.  68.  Ld.  Raym.  280.  Lutw.  1591.  6  T.  Rep. 
212.4  Miss.  R-p.  245. 

And  this  is  co  itrary  to  the  usual  rule  of  contracts  that 
counts  the  day  on  which  the  act  is  to  be  done  inclusively, 
and  not  us  in  this  case  exclusively,  as  a  limit  of  the  term  al- 
lowed— 3  East,  407.  2  Ventr.308.  3  T.  Rep,  623. 

Where  the  last  day  of  grace  is  a  Sunday  (or  a  holiday,  as 
the  4th  of  July  is)  then  the  bill  becomes  due  on  the  prece- 
ding day,— 2  Caines'  Rep.  343.  3  Caines'  Cas.in  Err.  195.  2 
Johns.  Rep.  423.  12  Mass.  Rep.  89. 

In  Massachusetts  no  days  of  grace  are  allowed  unless 
specially  agreed  for.— 4  Mass.  Rep.  245.  And  there  is  no 
legal  holiday  there  except  sunday. — ib. 

Days  of  Grace  in  different  Countries, 

United  States,  Great  Britain,  and  Ireland,  ~)        ^ 

Bergamo  and  Vienna,  5 

Frankfort  (out  of  the  time  of  fairs)  -  4 

Leipsick,  Naumbergand   \ugsburgb,  -         5 

Venice,  Amsterdam,  Rotterdam,  Middleburg  ""J 
Antwerp,  Cologne,  Breslau,  Nuremburgh,    J>  6 
Lisbon,  and  Portugal,  J 

Naples,  -  -  -  -  -     8 

France,  Dantzick,  and  Koningsburgh,         -         19 
Hamburgh  and  Stockholm,        •.'•-■'*  12 

Spain,  -  .  r  »  1    14 
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Rome,      -  -  -  -  -  15 

Genoa,  -  -  -  «  -     30 

Leghorn,  Milan  and  several  of  the  other  trading 
places  in  Italy,  have  no  fixed  time. 

Foreign  bills  are  usually  drawn  payable  at  one,  two,  three, 
or  more  usances.  This  means  the  time  allowed  by  the  usage 
of  different  countries  for  such  payments. 

The  period  of  a  usance  varies  from  14  days  to  one,  two, 
and  even  in  some  places,  three  months.— Poth.  pi.  15.  Chitty 
on  bills. — 274.  3  Bos.  &  Pul.  339. 

When  a  usance  is  a  month,  the  half  usance  is  always  fif- 
teen  days. — Mar.  93. 

Usances  are  calculated  exclusively  of  the  day  the  bill  is 

dated.— Chitty  on  bills,  276. 

When  months  are  mentioned,  they  are  not  to  be  reckoned 
lunar  months,  as  is  usual  in  statutes,  but  calender  months, 
unless  otherwise  expressed.— <2  Bla.  Com.  141.  6  Term.  Rep. 
224.  3  do.  623.  Doug.  464. 

So  a  month  from  the  28th,  29th,  30th,  or  31st  of  January, 
expires  on  the  28th  day  of  February  :  or  in  leap  years  on 
the  29th  of  February,  counting  from  the  29th  of  January  to 
the  31st. 

When  a  bill  is  payable  at  so  many  days  after  sight,  the 
days  are  computed  exclusively  from  the  one  on  which  it  is 
presented.— 6  Term.  Rep.  212.  Bayl.  67.  Lutw.  1591. 

When  a  bill  is.  made  payable  at  sight,  it  is  held  by  seve- 
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ral  writers  that  no  days  of  grace  are  to  be  allowed. — Poth. 
pi.  12, 198.  Beawes'  Lex.  Mer.  256.  Kyd,  10. 

But  the  decisions  of  the  courts  seem  to  contradict  this.— 
1  Show.  165.  Mod.  Ent.  316.  Barnard's  Rep.  B.  R.  303.  Bayl. 
24.  n.  b. 

In  the  United  States  it  has  been  held  that  when  no  time 
is  mentioned  for  payment,  the  bill,  note,  or  check  must  be 
paid  immediately,  without  days  of  grace. — 8  Johns.  Rep. 
374,  189. 

If  the  drawer  defeats  the  payment  of  his  check  he  cannot 
object  to  any  delay  in  presenting  it  for  payment. — 2  Caines' 
Rep.  369.  3  Johns.  Cas.  5,  259. 

Otherwise  it  must  be  presented  in  reasonable  time.— ibid. 
There  is  a  great  variety  of  contradictory  decisions  as  to 
what  is  reasonable  time.    Three,  four,  and  even  five  days 
have  been  held  reasonable. — 2  Freem.  247, 257. 

In  one  case  two  days  were  allowed ;  and  more  lately  the 
holders  have  been  confined  to  one  day:  and  even  to  one  hour. 
—1  Term.  Rep.  168.  1  Bla.  Rep.  1  Kyd,  45.  Bayl.  65.  Bea- 
wes 229. 

But  the  "  current  of  authorities"  at  present  seem  to  al- 
low the  presenting  a  check  one  day  after  it  is  received. 
And  the  same  rule  applies  to  bills.— 2  Taunt.  Rep.  387.  Ld. 
Raym.  928.  1  Stra.  415,  416.  2  Stra.  910,  1175,  1248.  1 
T.  Rep.  168.  6  East,  4. 2  Salk.  442.  S.  P. 

The  distance  and  circumstances  of  each  particular  case 
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must  regulate  the  decision. — 1  Esp.  N.  P.  58.  Doug.  515. 
K.yd.45. 

And  this  presentment,  like  that  for  acceptance  must, 
among  men  of  business,  be  within  the  hours  of  business. — 4 
Term.  Rep.  170. 

If  the  bill  is  not  paid  on  presentment,  it  must  not  be  left 
with  the  acceptor. — 1  Stra.  550.  6  JL\  Rep.  13. 


Payment, 

PAYMENT  is  to  be  made  to  the  real  proprietor,  or  to 
one  of  partner  proprietors,  or  to  one  authorised  by  the  pro- 
prietor to  receive  it  as  a  factor. — 11  East  40. 

So  payment  to  the  payee,  if  he  has  indorsed  it,  is  insuf- 
ficient, if  the  drawee  knows  the  fact. — Poth.  pi.  164. 

So  if  the  holder  dies,  a  payment  to  his  personal  represen- 
tative who  has  not  received  power  of  administering  his  ef- 
fects is  insufficient.— ibid.  pi.  166. 

But  payment  to  one  who  has  obtained  probate  of  a  forged 
will  is  valid.— 3  Term.  Rep.  125. 

On  a  bill  "  beneficial  to  a  minor"  payment  to  him  will  be 
valid._Poth.  pi.  166. 

But  it  is  otherwise  of  a  payment  to  a  married  woman, 
made  with  knowledge  of  the  fact. — 1  East,  l6r. 

Where  the  holder  indorses  to  a  mere  agent,  to  enable  him 
to  recover  the  money,  and  afterwards  revokes  the  authority, 
a  payment  made  to  the  agent  with  knowledge  of  that  fact  is 
insufficient.— Poth.  168.  Mar  ~2. 

But  this  is  doubtful,  or  at  least  confined  solely  to  the  case 
of  an  agent. — Beawes  Lex.  M.  219. 

Payment  should  never  be  made  to  the  agent  of  an  agent 
or  attorney. — Doug.  622. 

Payment  to  a  bona  fide  holder  is  good,  although  the  person 
N 
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paying  has  notice  that  the  real  owner  had  been  robbed  o!  the 
bill,  or  had  lost  it.  But  in  such  a  case  the  acceptor  pays  at 
his  peril ;  for  he  must  prove  that  such  holder  received  it  ho- 
nestly and  gave  consideration  for  it. — 4  Taunt.  799.  This  is 
doubted.  See  Chitty  on  B.289. 

Payment  to  a  fraudulent  liolder  is  valid  if  the  person  pay- 
ing had  no  notice  of  the  fact. — Chitty  on  B.  161,  289. 

Payment  should  never  be  made  before  the  bill  is  due,  or 
before  the  date  of  the  check.  Where  a  check  was  lost,  and 
paid  to  the  finder  the  day  before  the  date,  the  banker  had  to 
pay  it  again — Chitty  on  Bills,  289. 

Nor  should  payment  be  made  after  notice  from  the  drawer 
•r  indorser  not  to  pay.— 1  Hen.  Bla.  89.  Mar.  129. 

If  a  bank  pays  a  cancelled  check,  under  suspicious  cir- 
cumstances, credit  cannot  be  taken  for  it  on  the  customer's 
books. — 2  Camp.  485. 

Where  money  is  paid  in  a  bank  by  mistake,  upon  a  wrong 
bill,  the  bank  is  to  be  sued  for  it,  and  not  the  one  who  re- 
ceived it. — 2  Camp.  125.  9  Johns.  Bep.  171. 

Where  a  bill  is  transferrable  only  by  indorsement,  and  i* 
pot  indorsed,  it  must  not  be  paid  when  in  the  hands  of  a  bo- 
na fide  holder,  who  is  not  an  indorsee. — \  Term.  Rep.  28. 
Doug.  637. 

Payment  to  a  person  after  knowledge  of  his  bankruptcy, 
or  to  his  agent,  is  insufficient,  unless  it  were  by  compulsion. 
—7 East  53.  Cooke's  Bankr.  I*.  584, 2  Term.  Rep.  1 13.  3  Bro, 
313,  2  Camp,  129, 


PAYMENT.  14? 

But  by  1  Jac.  1.  c.  15.  s.  14.  if  a  man  give",  an  acceptance 
to  his  creditor  in  payment  of  a  debt,  without  knowledge  of 
such  creditor's  bankruptcy,  he  may  rightfully  pay  such  ac- 
ceptance after  notice  of  the  bankruptcy  :  for  the  giving,  in- 
dorsing  or  accepting  a  bill  is  considered  as  immediate  pay- 
ment  within  t\\e  statute. 

It  lias  been  ruled  that  in  such  a  case  trover  for  a  check 
could  not  be  maintained. — 2  Taunt.  Rep.  439. 

So  payment  by  a  bankrupt  is  valid  if  made  to  a  bona  file 
creditor  who  has  no  notice  of  the  bankruptcy. — 19  Geo.  2. 
c.  52. 

So  if  the  bankrupt  is  under  arrest,  if  the  payment  is  fairly 
in  the  course  of  trade  ; — but  otherwise  if  it  appears  to  be  a 
fraudulent  preference. — 2  Bos.  &  Pul.  598.  3  do.  237.  2 
Camp.  129.  Cullen,  253. 

When  a  bank  accepts  bills  for  the  accommodation  of  a  tra- 
der, and  he,  after  becoming  bankrupt,  but  before  his  commis- 
sion issues,  lodges  money  in  the  bank  to  take  up  the  bills 
when  due  ;  after  the  commission  the  bills  become  due,  and 
are  paid  by  the  bank  as  acceptor  ;  the  bank  must  refund  the 
money  to  the  bankrupt's  assignees. — 2  Camp  312. 

The  assignees  of  a  bankrupt  recovered  back  money  paid 
by  the  bankrupt  (after  a  secret  act  of  bankruptcy)  on  a  judg- 
ment obtained  upon  a  note  ;  for  it  was  not  in  the  course  of 
trade 11  East,  127. 

On  an  inland  bill  the  acceptor  has  to  the  last  hour  of  the 
day  to  make  payment,  but  a  foreign  bill  must,  be  paid  within 
the  hours  of  business.— 1  Rol.  Rep.  189.  1  Saund.  288.  n  17. 
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4  Term.  Rep.  173.  1  Ld.  Raym.  743.  Rule  doubted  as  to  in- 
and  bills.— Lutw.  1593. 

On  a  foreign  bill  the  holder  may  demand  payment  before 
the  hours  of  business  are  expired,  on  the  last  day  of  grace.— 
1  Term.  Rep.  61.  7  East  385. 

If  a  second  presentment  is  made  on  the  last  day,  though  it 
is  after  the  hours  of  business,  the  acceptor  may  pay  it,  and 
be  excused  from  the  fees  of  noting  and  protest. — 4  Term, 
Rep.  170.  Bay].  67. 

But  a  tender  made  after  the  day  of  payment,  though  be- 
fore action  is  brought,  is  not  sufficient. — 8  East,  168. 

When  twenty  years  have  elapsed  after  the  date  of  a  note 
the  law  will  presume  payment,  and  nonpayment  must  b© 
proved.— 5  Esp.  Rep,  52, 

When  bills  are  taken  in  payment  of  a  debt,  and  the  party 
taking  them  afterwards  sues  upon  the  original  considera- 
tion, the  bills  will  be  presumed  to  have  been  paid  unless  the 
contrary  is  shewn. — i  Esp.  Rep.  46. 

A  check  drawn  by  the  defendant,  payable  to  the  plaintiff', 
and  indorsed  by  him,  is  evidence  of  payment;  though  the 
mere  insertion  of  the  party's  name  in  a  draft  would  not  be 
so— 3  Esp.  Rep.  196. 

When  payment  is  made  by  giving  a  draft  on  a  bank,  the 
holder  should  not  give  it  up  until  it  is  paid — Mar.  21. 

If  the  holder  of  a  bill  takes  a  check  in  payment  of  it,  and 
delivers  up  the  bill,  the  drawer  and  indorsers  are  excused 
from  all  liability,  even  though  the  check  should  not  be  paid.— 
Powel  vs.  Roche,  at  the  Guild  Hall  sittings  in  1806.  Mar.  22. 
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A  receipt  for  a  note  as  cash  is  not  evidence  of  absolute 
payment. — 5  Johns.  Rep.  68.  8  do.  389. 

If  the  holder  of  a  check  on  a  banker  receives  the  banker's 
notes  on  it  instead  of  cash,  and  the  banker  fails,  the  drawer 
of  the  check  is  not  liable.— >2  Show.  296. 

If  on  any  account  (except  for  a  bill  of  exchange)  a  creditor 
takes  for  his  debt  a  check  on  a  bank,  even  if  it  was  in  pre- 
ference to  cash,  it  does  not  discharge  the  debt  if  it  is  disho- 
noured, although  it  had  been  from  an  agent  of  the  debtor, 
and  the  agent  should  fail  (after  giving  it)  with  a  much  larger 
balance  of  his  principal  in  his  hands. — 2  Camp.  515. 

One  is  sometimes  excused  from  paying  a  bill  in  a  foreign 
country  by  the  existence  of  a  war  between  the  two  countries. 
—S  Bos.  &  Pul.  340. 

Where  a  bill  is  payable  in  a  foreign  country,  and  the  fo- 
reign government  depreciates  the  currency,  the  bill  is  to  be 
paid  according  to  the  condition  of  the  money  when  the  bill 
was  drawn. — Skin.  272. 

When  the  direct  course  of  exchange  is  closed,  thz  holder 
can  require  the  acceptor  to  pay  under  the  disadvantages  of 
a  circuitous  course  of  exchange. — 3  Bos.  &  Pul.  335. 

In  general,  if  the  holder  allows  time  without  the  concur 
rence  of  the  other  parties  thev  cease  to  be  liable,  even  though 

there  should  be  regular  notice  of  non-payment 3  Bos.  & 

Pul.  365.  8  East,  576.  2  Show.  296. 1  Term.  Rep.  167.  3  Bro. 
Chan.  Ca.  1. 

The  above  is  a  rule  in  all  contracts— So  a  surety  will  be 
discharged  if  the  obligee  in  a  surety  bond,  takes  notes  of  the 
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principal  for  further  time 6  Ves.  Jr.  805. 2  do.  540.  3  Atk. 

91.  8  Term.  Rep.  168. 

Taking  a  bond  as  surety  for  payment  at  a  future  day,  with- 
out the  assent  of  the  drawer  and  indorsers,  discharges  their 
liability.— 3  Mod.  87. 

But  the  holder  may  forbear  to  sue  as  long  as  he  pleases. — 
6  Ves.  Jr.  734. 10  East,  40. 

So  taking  part  payment,  and  taking  a  new  acceptance  for 
the  balance  at  a  future  day,  discharges  the  drawer  and  indor- 
sers.—8  East,  576.  1  Bay's  Rep.  177.  1  Dall.  252.  1  Johns. 
Cas.  107.  8  Johns.  Rep.  384. 

So  where  the  indorsee  sues  and  gets  out  an  execution,  and 
receives  part  payment,  and  takes  new  security  at  a  future 
day  for  the  remainder. — 2  Bos.  &  Pul.  61.  3  Esp.  Rep.  49, 
263.  1  do.  652.  11  Ves.  Jr.  41 1. 

It  has  lately  been  ruled  that  any  increased  credit  given  to 
the  drawee,  indorser,  acceptor  or  promissor  is  an  agreement 
to  hold  the  bill  on  their  sole  credit.— 7  Mass.  Rep.  494.  3 
Taunt.  Rep.  130. 

There  is  an  exception  to  this  where  the  holder  discharges 
the  acceptor,  and  sues  the  drawer  who  has  funds  of  the  ac- 
ceptor in  his  hands  for  the  express  object  of  paying  the  bill. 
~-6Mass.  Rep.  85.  And  some  other  exceptions  seem  to  be 
admitted  in  consequence  of  particular  circumstances.— 6 
East,  16. 

Where  an  acceptor  was  unable  to  pay  a  bill  when  it  be- 
came due,  and  indorsed  another  bill  to  the  holder  as  a  secu- 
rity for  the  first  one  ;  the  latter  one  was  dishonoured  by  the 
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drawee  when  it  became  due,  and  the  holder  neglected  to 
give  notice,  he  lost  his  claim  against  the  first  acceptor  as  to 
both  bills.— 3  Taunt.  Rep.  130. 

Where  a  bill  was  protested  for  non-acceptance,  due  no- 
tice was  given,  and  collateral  security  taken  from  the  draw- 
er ;  but  the  holder  believing  that  the  drawee  would  pay  when 
the  bill  became  due,  relinquished  the  security  :  the  drawee 
paid  the  greater  part,  and  the  bill  was  protested  for  non- 
payment as  to  the  balance ;  it  was  held  that  this  was  not 
giving  time,  but  like  taking  payment  from  one  of  the  parties; 

and  the  holder  recovered  the  residue.— -12  Mass.  Rep.  502, 
A  part  payment  by  one  joint  promissor  is  no  discharge  of 

the  others  as  to  the  residue.— 8  Mass.  Rep.  480.  2  New  Rep, 

474. 

A  several  suit  and  judgment  against  one  joint  promissor 

is  no  bar  to  a  joint  suit  against  both  upon  the  same  note.— •$ 

Cranch  253. 

If  the  holder  releases  one  of  the  joint  makers  (except  as  to 

such  liability  as  he  may  be  under  to  the  indorsers)  such  re- 
lease  cannot  be  set  up  as  a  discharge  in  an  action  brought 
by  the  holder  against  the  indorsers.— 2  Caines'  Rep.  121. 

Where  there  is  any  proof  of  the  assent  of  the  drawer  to  ta» 
king  security,  allowing  time,  &c.  the  holder  is  not  precluded 
by  allowing  it  from  immediately  suing  the  drawer  if  the  bill 
is  not  paid  when  due—- .5  Bos.  &  Pul.  363. 

The  drawer  or  indorser  not  baving  effects  in  the  accept 
tor's  hands  will  preclude  them  from  taking  any  advantage 
of  the  holder's  taking  security  and  all«*w'ug  time  to  tieac* 
ceptor.— 1  Bos.  &  Pul.  65.,  2Esp.  Rep.  516.  8  EaBt,  576b 
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Therefore  the  holder  for  a  valuable  consideration,  of  a  bill 
accepted  for  the  accommodation  of  the  drawer,  may  prove 
the  bill  under  a  commission  ot  bankruptcy  against  the  draw- 
er, although  he  has  taken  security  of  the  acceptor  and  given 
time.— 1  Mont.  153  Cullen,  100. 

After  a  regular  notice  of  non-payment  the  holder  may 
tacitly  forbear  to  sue  the  acceptor,  but  must  not  agree  to 
give  time — 6  Ves.  Jr.  734. 

So  he  may  receive  proposals  for  security  without  waiving 
any  claims,  or  prejudicing  those  of  the  other  parties. — 1  Bos. 
&Pul.655. 

So  an  express  agreement  not  to  sue,  if  it  is  without  con- 
sideration, is  a  waiver  of  none  of  his  claims  against  the  oth- 
er parties.— 8  Term.  Rep.  168.  1  Bos.  &  Pul.655. 

So  taking  any  kind  of  security  without  allowing  time,  is 
no  waiver  of  claims. — 2  New  Kep.  474. 

Though  giving  tfme  to  an  acceptor  or  indorser  discharges 
all  subsequent  indorsers  who  would  have  been  entitled  to 
suit  against  the  party  so  indulged  ;  yet  it  is  no  discharge  to 
a  prior  indorser,  for  such  a  one  sustains  no  injury  by  it. — 2 
Hen.  Bla.  1235.  2  Bos.  &  Pul.  61.  S  Esp.  Rep.  47.  5  East, 
147. 

Therefore  the  holder  may  sue  a  prior  indorser,  even  after 
having  let  a  subsequent  one  out  of  gaol  on  a  letter  of  license. 
—1  Ves.  Jr.  597. 

So  proceeding  under  a  cortfmission  of  bankruptcy,  against 
the  acceptor  in  England,  is  no  discharge  of  an  indorser  of  a 
bill  drawn  in  the  United  States. — 1  Johns.  Cas.  107. 

However,  i4^«!s»  been  decided  that  if  the  indorsee  of  a 
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bill,  having  notice  that  it  was  accepted  without  considera- 
tion, receives  part  payment  from  the  drawer  and  allows  time 
for  the  residue,  the  acceptor  is  discharged. — 2  Camp.  185. 

Where  the  acceptor  becomes  bankrupt  the  holder  may, 
without  the  assent  of  the  other  parties,  prove  the  bill  under 
the  commission  and  receive  a  dividend  ;  and  then  resort  to 
the  other  parties  for  the  residue;  but  due  notice  of  non-pay- 
ment is  required  in  the  proceeding.— 41  Vesey  Jr.  412. 1  Bos. 
&  Pul.  286. 

But  it  is  otherwise  if  the  holder  compounds  with  the  ac- 
ceptor, or  with  any  other  party,  without  the  assent  of  sub- 
sequent parties,  or  of  the  drawer;  because  the  compounding 
party  is  presumed  to  have  been  able  to  pay  the  whole  amount. 
U  Vcs,  Jr.  410,  Cullen,  151.  Mont.  546. 

So  the  holder  cannot  recover  dividend  on  his  bill  under 
a  commission  of  bankruptcy  from  a  bankrupt  indorsed  es- 
tate, if  he  first  proves  the  bill  under  the  commission,  and 
afterwards  compounds  with  the  acceptor  and  discharges  him. 
-.SBro.  Chan.  Ca.  C.  1.  Cooke,  168,  Cullen,  153.  1  Mont. 
546.11  Ves.  Jr.  410. 

If  the  drawee  makes  acceptance  as  to  part,  and  the  holder 
acquiesces  and  gives  notice,  he  should  require  payment  of 
the  part  when  due,  and  protest  for  non-payment  of  the  resi- 
due.—Mar.  68,  85. 

In  England  the  party  who  pays  may  demand  a  receipt 
though  it  was  otherwise  formerly;  and  it  is  usual  to  give  it 
on  the  back  of  the  bill.— 43  Geo.  3.  c.  126.  s.  5.  Peake,  NL 
Pn.  179.  2Hen,Bla,  30, 
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So  when  part  is  paid  it  should  always  be  marked  on  the 
bill,  or  the  party  who  receives  it  may  be  liable  to  pay  the. 
amount  again  to  a  bona  fide  indorsee. — 1  Esp.  Rep.  463. 

So  where  an  indorser  paid  the  bill  to  an  indorsee  and  sued 
the  acceptor  upon  it,  he  was  non-suited  though  he  produced 
the  bill  and  protest,  because  he  did  not  produce  the  receipt. 
—Ld.Raym  742.  2  Dallas,  144. 

So  the  mere  possession  of  a  note,  by  one  who  had  indorsed 
it  to  another  person,  is  not  evidence  of  his  right  of  action 
against  a  prior  indorser  without  a  receipt  for  payment,  or  a 
re-assignment  from  his  own  indorsee.— 7  Cranch.  259. 

The  receipt  should  be  in  the  hand  writing  of  the  person 
entitled  to  demand  payment— but  it  must  have  been  written 
at  a  time  when  it  was  clearly  against  his  interest  to  state 
the  matter  falsely.— 3  Esp.  Rep.  196.  2  Camp.  323. 

Where  a  bill  is  paid  in  mistake,  or  under  a  misapprehen- 
sion of  facts,  the  one  who  pays  it  can,  in  genera',  recover 
back.  But  this  is  only  when  he  was  under  no  legal  obligation 
to  discharge  the  bill ;  for  a  bona  fide  holder  cannot  be  com- 
pelled to  refund,  even  though  the  bill  had  been  forged  or 
stolen.—l  Bla.  Rep.  590. 

The  death  of  the  drawer  of  a  check  is  a  countermand  of 
payment,  but  if  the  bank  pays  the  check  before  it  is  apprised 
of  the  drawer's  death,  the  payment  is  valid.-- 12  Mass.  Rep. 
206.  2  Yes.  Jr.  118. 

Where,  in  a  suit  upon  a  bill,  it  was  agreed  that  the  defen- 
dant should  pay  the  costs  and  renew  the  bill,  giving  security 
for  the  debt ;  the  defendant  did  so,  except  as  to  paying  the 
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osts,  the  plaintiff  might  sue  again  on  the  first  bill;  even 
while  the  second  was  outstanding  in  the  hands  of  an  indor- 
see.-^ Campb.  329. 

A  legacy  to  a  creditor  of  a  greater  sum  than  the  debt  due 
will,  in  general,  cancel  the  debt,  but  it  will  not  satisfy  a  bill 
of  exchange 3  Ves.  Jr.  561. 

When  the  holder  of  a  bill  brings  action  against  one  who 
received  money  from  the  acceptor  for  the  purpose  of  paying- 
it,  the  defendant  has  a  right  to  every  defence  that  the  accep- 
tor would  have  had 1  Camp.  372. 

If  the  acceptor  gets  another  to  agree  to  pay  the  bill  out  of 
a  particular  fund,  and  the  holder  to  agree  and  give  up  the 
bill  in  consequence,  the  holder  must  seek  payment  in  pursu- 
ance of  the  agreement.— 1  Ves.  Jr.  280. 


Non-payment,  Protest,  Notice,  §e. 
\ 

THE  holder  must  pursue  precisely  the  same  course  in 
the  case  of  non-payment  as  in  that  of  non-acceptence. 

There  must  be  the  same  kind  of  protest  upon  a  foreign 
bill,  and  the  same  immediate  attention  to  the  business  of 
communicating  notice  to  all  those  that  the  holder  may  in- 
tend to  hold  liable  upon  the  bill.— Andr.  187.  2  Term.  Rep- 
71 S.  5  do.  239.  Bay  1.  72. 

Where  a  bill  has  been  presented  for  acceptance  not  ac- 
cepted, and  due  notice  given,  it  is  a  general  rule  that  no 
presentment  for  payment,  or  notice,  or  protest  for  non-pay- 
ment, is  necessary. 

Where  one  of  a  set  of  exchange  has  been  accepted,  and 
afterwards  protested  for  non-payment,  it  is  sufficient  to 
charge  the  indorser  (and  by  analogy  the  drawer)  to  present 
to  him  the  protest  of  the  accepted  bill,  and  another  of  the 
set  which  has  neither  been  accepted  nor  protested,  and  de- 
mand payment  upon  it. — 1  Johns.  Cas.  107.  iO  Mass.  Rep.  1. 

Where  a  dishonoured  note  was.left  with  the  indorser,  who 
was  an  attorney,  for  collection,  it  was  held  not  to  be  a  suf- 
ficient notice  to  charge  him  as  an  indorser. — 11  Johns 
Rep.  180.    ' 

The  last  indorser  must  notify  every  prior  indorser  that  he 
wishes  to  hold  liable.— 3  Johns.  Cas.  89. 
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And  in  such  a  case  he  should  immediately  take  up  the 
note  and  become  the  holder.— 2  Johns.  Rep.  204. 

The  books  contain  a  great  number  of  cases  settling  the 
length  of  time  that  may  be  allowed  for  giving  notice,  but 
they  all  go  upon  tae  principle  that  it  must  be  given  as  soon 
as  the  convenience  of  the  holder  will  allow  :  that  though  he 
is  not  obliged  to  set  aside  all  other  business  to  attend  to  it, 
yet  he  must  not  suffer  a  post  to  depart,  during  the  day  after 
that  on  which  it  is  dishonoured,  without  transmitting  the 
notice  thereby,  where  it  is  to  be  sent  by  the  post ;  and  one 
day  is  allowed  to  notify  those  who  reside  in  the  same  town 
with  the  holder;  and  in  all  other  respects  the  pro  edure  is 
to  be  governed  by  the  rules  already  laid  down  under  the 
head  of  non-acceptance,  protest,  and  notice. 


0 


Payment  Supra  Protest* 

"WITH  regard  to  a  common  debt,  a  stranger  to  the  trans- 
action cannot,  by  paying  it  off,  entitle  himself  to  the  claims 
of  a  creditor,  unless  the  payment  were  made  by  the  debt- 
or's consent;  but  it  is  otherwise  as  to  bills  of  exchange,  for 
after  payment  has  been  refused,  any  person,  not  a  party, 
may  pay  it,  and  become  a  holder  entitled  to  an  action  against 

any  one  for  whose  honour  he  pays S  Term.  Rep.  510.  1  do. 

20.  1  Rol.  Ab.  11.  Hob-  105.  1  Hen.  Bla.  83. 

A  payment  supra  protest  for  the  honour  of  the  drawer 
does  not  give  a  claim  against  an  acceptor  who  had  no  effects 
of  the  drawer  in  his  hands.— 3  Ves.  Jr.  179. 

No  one  should  pay  in  honour  of  a  party  to  the  bill  before 
it  has  been  protested  for  non-payment;  and  then  he  who 
pays  should  declare  before  a  notary  public  for  whose  honour 
he  takes  it  up:  but  if  an  acceptor  supra  protest  for  the  ho- 
nour of  the  drawer  or  an  indorser  receives  the  approbation 
of  such  party  to  his  acceptance,  he  may  pay  without  getting 
a  protest  for  non-payment.— Beawes,  pi.  53,  id.  48.  Mar, 
128. 

Where  the  drawee  makes  a  simple  acceptance  he  cannot- 
make  payment  in  honour  of  any  particular  party  to  the  bill ; 
but  if  he  has  no  effects  of  the  drawer  in  his  hands  he  may 
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suffer  the  bill  to  be  protested,  and  then  pay  it,  like  a  stran- 
ger supra  protest,  for  the  honour  of  any  one.— Beawes,  pi. 
50,  52. 

A  party  to  a  bill  that  has  been  accepted,  upon  its  non-pay- 
ment m;iy  pay  it  supra  protest,  and  sue  the  first  acceptor— 
5  Ves»  Jr.  574, 


Of  the  Loss  of  Bills. 

WHENEVER  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he  who  enabled  the  third  person  to  oc- 
casion the  loss  must  sustain  it.— 2  Term.  Rep.  70.  There- 
fore, when  the  holder  of  a  bill  that  is  transferable  by  delive- 
ry, looses  it,  oris  robbed  of  it,  and  any  one  not  aware  of  the 
fact,  gives  a  consideration  for  it,  before  it  is  due,  he  may 
maintain  an  action  upon  it  against  the  acceptor  or  the  other 
parties;  and  the  loser  of  the  bill  loses  all  claim  upon  it.— 4 
E*p.  Rep.  56.  1  Salk.  126.  3  do.  71.  9  Mod.  47.  Burr.  1516. 
Doug.  G3S.  2  Show.  235. 

Or  where  it  is  obtained  without  consideration  and  paid  by 
the  bank  (if  a  check)  or  by  the  acceptor  without  notice  of 
the  fact,  the  holder's  claim  is  gone,  unless  it  were  paid  before 

the  date  (if  a  check)  or  before  it  was  due.— Poth.  pl.j68.and 
cases  already  referred  to. 

Therefore,  in  such  cases,  the  loser  should  give  immediate 
notice  to  the  antecedent  parties,  and  to  the  acceptor,  and 
public  notice  of  the  loss Poth.  pi.  132  Beawes  pi.  179. 

Where  a  bill  is  transferable  only  by  indorsement  it  is 
otherwise,  and  there  can  be  no  valid  payment  but  to  an  in- 
dorsee, and  that  though  it  were  a  forged  indorsement,  and 
the  one  who  took  it  was  not  aware  of  the  forgery. — 3  Term* 
Rep.  127.  4  do.  28. 1  Hen.  B!a.  607, 
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In  case  of  loss  a  court  of  equity  may  enforce  payment,  if 
a  sufficient  indemnity  is  given. — 6  Ves.  Jr.  812. 

It  is  held  that  if  payment  is  refused  upon  a  lost  bill  where 
the  holder,  before  a  notary  and  two  witnesses,  acquaints  the 
acceptor  of  the  loss,  and  offers  indemnity,  damages,  re-ex- 
change, charges,  &c.  may  be  recovered. — Mar.  10  BeaweS, 
pi.  182, 185.  Fin.  Rep.  301. 

Where  the  defendant  himself  wrongfully  withholds  the 
bill,  he  may  be  sued  at  law — 5  East,  4.77.  2  Campb.  212.  6 
Esp.  126.  S.  C. 

It  is  otherwise,  however,  if  it  were  indorsed  in  blank  so 
that  any  one  may  get  it  bona  fide,  if  it  was  lost  before  it  was 
due :  and  that  though  indemnity  were  offered  ;  nor  can  a  suit 
be  maintained  on  the  consideration  of  the  bill.— ,2  Campb. 
211.6  Esp.  126.  S.  C. 

But  if  it  can  be  proved  that  the  bill  was  destroyed,^  who 
was  the  holder  may  recover  at  law. — ibid. 

Where  a  note,  payable  on  demand,  was  lost  or  destroyed, 
and  it  did  not  appear  that  it  was  negotiable  or  negotiate^ 
the  payee  recovered  the  amount. — 10  Johns.  Rep.  104. 

It  would  have  been  otherwise  if  it  had  been  lost,  not  des- 
troyed, and  indorsed  before  it  was  lost.— ibid.  Doubted,  see 
7  Mass.  Rep.  483.  2  Bay's  Rep.  495. 

Where  money  was  due,  and  a  note  given  for  it,  the  note 
was  lost ;  it  was  required  of  the  plaintiff  to  prove  the  loss  be- 
fore he  could  set  up  a  claim  as  to  the  sum  previously  due.— 
4  Esp.  Rep.  159.  1  Johns.  Rep.  34.  3  do.  143. 10  do.  104. 
And  the  same  necessity  for  a  proof  of  the  loss  and  offer  of 
o  2 
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indemnity  exists  where  a  bill  has  been  cut  in  two  and  one 
half  lost.— l6Ves.Jr.4S0. 

It  was  held  in  the  IX.  States  district  court  in  Virginia,  in 
1818,  that  where  bank  notes  are  cut  in  two,  and  one  half 
lost,  the  holder  cannot  demand  payment  of  half  on  the  half 
notes  which  he  holds,  but  he  is  entitled  to  the  whole  amount, 
if  he  establishes  the  facts,  including  that  of  bona  fide  owner 
ship,  by  the  judgment  of  a  court  of  equity,  and  gives  indent 
nity  against  the  lost  halves. 

If  after  notice  of  loss  the  acceptor  promises  to  pay,  provi- 
ded the  loser  will  give  a  bond  of  indemnity,  he  may  be  sued 

on  such  promise.— 1  Taunt  523. 

Where  one  part  of  a  foreign  bill,  drawn  in  sets,  is  lost  by 
the  drawee,  or  is  given  in  mistake  to  a  wrong  person,  or  if 
by  any  means  the  holder  cannot  have  a  return  of  it,  then  the 
drawee  must  give  a  promissory  note  for  the  amount;  and  if  the 
second  set  arrives  in  time  it  must  be  presented  for  payment, 
&c.  if  not,  then  the  note  must.  If  the  drawee  will  give  no 
note, the  rightful  holder  nvist  proceed  to  demand,  protest, 
give  notice,  &c.  although  he  has  neither  bill  nor  note.  And 
in  all  cases  where  a  bill  has  been  lost,  protest,  &c.  may  be 
made  on  a  copy. — 1  Show.  163  Beawes,  pi.  188  Mar.  121. 
Bul.Ni.Pri.  271. 

Where  a  creditor  directs  his  debtor  to  remit  by  post,  in 
bills  of  exchange,  cash  notes,  &c.  or  where  it  is  the  usual 
way  of  paying  such  debt,  if  the  bills,  &c.  be  lost,  the  one  who 
remits  is  not  liable. — Peake  67. 

But  the  letter  containing  such  remittance  must  be  put  in 


©F  THE   LOSS    OF   BIELS.  163 

the  post  office  by  one  who  can  prove  specially  the  delivery 
of  it.— Peake  1 86.  7  East,  385. 

Where  a  bank  note  has  been  lost  or  stolen  there  may  be 
circumstances  strong  enough  to  infer  that  the  possessor  ob- 
tained it  fraudulently,  where  there  is  no  positive  proof. — See 
Chitty  on  Bdls,  343. 

Proof  of  fraud  in  the  person  from  whom  the  possessor  ob- 
tained it  does  not  affect  the  posse§sor's  claim. — 13  East, 
135. 


Amount  Recoverable  on  Bills. 

IN  Pennsylvania,  20  per  cent,  is  allowed  in  lieu  of  dam- 
ages.—1  Dall.  Rep.  261.  4  do.  155.4  Johns.  Rep.  119.  Act  of 
Assembly  in  1700.  The  same  is  allowed  in  New  York.— 1 
Johns.  Cas.  107.  4  Johns.  Rep.  119,  144,  27.  And  that  at  the 
par  of  exchange,  with  interest,  ciiarges  of  protest,  &c. — 4 
Johns.  Rep.  119.  But  in  New  Y&rk  the  Court  of  Errors,  by  a 
bare  majority,  ruled  that  the  contents  of  the  bill  should  be 
recovered  at  the  rate  oj  exchange  in  the  place  where  the 
bill  was  drawn,  and  at  the  time  when  it  was  returned  dis- 
honoured, with  notice  to  the  drawer,  together  with  20  per. 
cent,  damages  and  interest  &c. — 12  Johns.  Rep.  And  the 
20  per  cent,  damages  are  payable  upon  a  protest  for  non- 
acceptance  as  well  as  for  non-payment — 4  Johns.  Rep.  144. 
But  not  where  the  bill  was  remitted  to  pay  an  antecedent 
debt— 1  Johns.  Cas.  107.  4  Johns.  Rep.  27.  S.  P.  1  Dall.  Rep. 
£61 

In  Massachusetts  10  per.  cent,  is  allowed  for  damages  and 
re-exchange,  with  6  per  cent,  interest  from  the  time  when 
payment  of  the  dishonoured  bill  was  demanded  of  the  draw- 
er.—6  Mass.  Rep.  157,  162. 

In  Rhode  Island  10  per.  cent,  damages  are  allowed  on 
foreign  bills— 3  Dall.  Rep.  244,  346.  Statutes  of  Rhode  Is- 
land, p.  444.  edition  of  1798.  In  South  Carolina  15  per.  cent, 
damages  are  allowed,  with  the  difference  of  exchange— 1 
Bay's  Rep.  468.  In  Virginia  15  per,  cent,  damages  are  allow- 
ed.—6  Cranch,  221. 


Of  different  kinds  of  Notes. 

THROUGH  the  preceding  parts  of  this  chapter  the  rules 
laid  down  were  applied  to  notes  and  bills  of  exchange  indif- 
ferently ;  because  at  present  there  exists  no  distinction,  ex- 
cept as  to  the  mere  form  of  words,  or  the  number  of  original 
parties.  Formerly  there  was  proof  of  consideration  requi- 
red in  actions  upon  mere  promissory  notes  ;  but  by  the  3rd 
and  4th  of  Anne,  c.  9.  made  perpetual  by  the  7th  Anne,  c. 
25.  s.  3.  they  were  placed  on  the  same  footing  as  bills. — 4 
Term.  Rep.  123.  do.  152. 5  do.  486.  2  Bos.  &  Pul.  80.  id.  413. 
Willes  394,  599  n.  b.  Burr.  676. 

The  notes  of  chartered  banks  in  the  United  States,  will, 
in  all  respects,  be  similar  to  the  notes  of  the  bank  of  Eng- 
land. They  will  pass  in  a  bequest  of  "  all  testator's  money." 
—11  Vesey  Jr.  662. 1  Scho.  and  Lefr.318. 

If  lost  an  action  of  trover  will  lie  for  them,  though  it  would 
not  formerly. — 1  East,  130. 

But  in  such  a  case  an  action  for  money  had  and  received 
will  not  lie  unless  money  was  actually  received  upon  them. 
—3  Sel.  Cas.  242. 

They  cannot  be  taken  in  execution,  like  goods. — 9  East 
48.  Rep.  T.  Hardw.  53. 

They  are  not  legal  tender  if  objected  to  as  such,  at  the 
time  of  the  tender.— 3  Term.  Rep.  554.  I  Bos.  &  Pul   5  26. 

But  after  such  a  tender  the  debtor,  at  least  in  England, 
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cannot  be  held  to  bail. — 38  Geo.  3.  c.  1.  s.  8.  43  Geo.  2.  c. 
18.  s.  2. 

Stealing  them  is  felony. — 2  Geo.  2.  c.  25.  s.  3.  and  9  Geo. 
2.  c.  18. 

Possession  is  prima  facie  evidence  of  property  in  them; 
so  that  it  rests  with  the  plaintiff  to  shew  that  the  defendant 
obtained  them  wrongfully,  or  without  consideration. — 2 
Campb.5. 1  do.  55], 

Of  all  notes  it  may  be  observed  that  the  same  rules  hold  in 
regard  to  the  essential  requisites,  i.  e.  no  formal  set  of  words 
is  necessary;  but  they  must  contain  an  absolute  promise  to 
pay  money  ;  and  that  not  dependent  on  any  event  but  such 
as  will  certainly  take  place  some  time  or  other,  &c. 

Where  a  note  is  signed  by  several  and  is  expressed  "  We 
promise,  &c."  it  is  a  joint  note ;  but  if  it  is  "  I  promise"  and 
-  is  signed  by  more  than  one,  it  is  a  joint,  as  well  as  a  several 
note  j  and  the  signers  may  be  sued  singly  or  jointly.— Peaked 
Rep.  130  1  Stra.  76.  2  do.  819.  Cowp.  S32.  5  Burr.  £611,  1 
Saund.  291.  b.  n.  4.  2  Bla.  Rep.  947.  1  &sp.  Rep.  134. 

But  if  a  note  appears  on  the  face  of  it  to  be  the  separate 
note  of  A.  it  must  be  sued  upon  as  such  although  it  had  been 
given  to  secure  a  debt  for  which  A.  and  B.  were  jointly  lia- 
ble.—2  Camp.  308. 


CHAPTER  V. 


Law  of  Carriers. 


Who  are  to  be  considered  Carriers. 

THE  common  law  relative  to  the  rights  and  duties  of  com- 
mon carriers  was  extremely  simple ;  but  of  late  years  the 
subject  has  become  very  perplexing,  since  most  kinds  of 
carriers  have  attempted  to  assume  the  privileges  of  special 
contractors,  in  opposition  to  public  policy,  and  in  violation 
of  the  principles  of  ancient  law  and  natural  justice. 

A  common  carrier  is  one  who  undertakes  for  hire  to  carry 
goods,  "fur  all  persons  indifferently,"  and  that,  although  he 
only  does  so  occasionally. — 1  Saik.  249.  Cro.  Eiiz.  596. 

And  action  on  the  case  lies  for  loss,  although  no  hire  was 
paid,  or  even  agreed  upon,  for  the  carrier  is  entitled  to  de- 
mand as  much  as  is  usual  or  reasonable. — Cro.  Jac.  262.  2 
Show.  81. 

A  person  is  liable  for  damages  happening  to  goods  that 
he  undertakes  tiie  charge  of,  although  he  is  not  so  absolutely 
a  common  carrier  that  any  one  could  have  compelled  him 

,io  takt  charge  of  them 1  Roll.  Abr.  10.  Jones  on  Bail.  61. 

It  is  the  pretence  of  care  tliat  induces  the  owner  to  tr'st 
him,  and  makes  tiie  carrier  liabie. — 2  Ld.  Jtaym.  919.  Sehv. 
N.  P.  363. 
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The  difference  between  carriers  and  others,  in  this  res- 
pect, is  that  the  former  are  compellable  to  take  charge  of 
goods  when  there  is  no  circumstance  to  prevent  them  from 
doing  it. — ib. 

One  who  has  not  professional  skill  in  the  matter  which  he 
undertakes,  is  not  liable  for  damage  done,  if  he  performs  his 
commission,  bona  fide,  and  to  the  best  of  his  ability  .—1  Hen. 
Bla.  Rep.  158. 

Such  a  one  may  bind  himself  by  a  special  agreement  to  be 
answerable  for  casualties,  but  no  one  can  stipulate  so  as  to 
exempt  himself  from  responsibility  for  fraud,  or  even  for 
gross  neglect. — Jeremy's  L.  Carriers  7. 

Hoymen,  boatmen,  &c.  are  liable  like  carriers  on  land,  and 
that  for  accidents,  and  the  consequences  of  accidents,  against 
which  every  possible  precaution  has  been  taken. — 1  Roll. 
Abr.  c.2.  15.  1  Wils.281. 

So  if  there  is  no  special  agreement  as  to  hire,  &c. — Cro. 
Jac.  330.  Hob.  18. 

The  owner  of  a  boat  which  carries  persons  and  goods  in- 
discriminately is  a  common  carrier. — ib. 

Coach-masters,  stage-owners,  &ci  are  not  common  carri- 
ers, unless  they  receive  a  distinct  p.  ice  for  the  carriage  of 
goods ;  even  a  gratuity  to  the  drivers  will  not  bring  them 
within  the  custom. — 1  Sfalk.  283.  2  Show.  Lx7. 

Some  writers  have  ueld  that  they  are  all  Common  carriers, 
and  all  agree  that  where  they  carry  goods  and  persons  indisr 
criminately,  they  an  under  the  same  liability. — Selwin  Ni» 
Pri.  358.  6  East,  564.  £Bos.  &  Pul,  419. 
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So  where  it  is  the  custom  to  charge  for  over-weight,  the 
stage  owners  are  liable  as  to  the  over  weight ;  and  the  own- 
er being  present  makes  no  difference. — 4  Esp.  Rep.  ITT.  2 
Bos.  &  Pul.  419. 

A  hackney  coachman  is  not  liable  for  goods,  but  by  spe- 
cial agreement,  as  it  is  not  in  the  line  of  his  business.— Co- 
rn yn  25. 

Post  masters  are  not  liable  for  the  safe  carriage  of  letters) 
for  they  enter  into  no  contract,  and  receive  uo  hire  for  it, ; 
therefore  stealing  letters  is  not  a  breach  of  trust  in  them  but 
a  felony.  It  being  doubtful  how  far  this  rule  extended  as  to 
clerks  and  others  employed  by  them,  several  statutes  in  G. 
Britain  (passed  since  our  connection  with  that  country  ceas- 
ed) have  declared  all  embezzling,  stealing,  &c.  of  letters  by 
any  such  persons  to  be  felony. — 1  Salk.  IT.  Ld.  Raym.  646. 
Cowp.  754.  3  Wils.  443. 2  Bl.  Rep.  906. 

But  for  neglect  to  provide  horses,  &c.  or  to  forward  letters 
to  the  proper  place  they  are  liable— Cowp.  182.  9th  Anne,  XT. 

Where  there  are  intermediate  carriers,  the  first  one  is  li- 
able until  the  goods  are  actually  delivered  at  the  place  for 
which  they  are  marked  and  directed  ;  unless  there  is  a  spe- 
cial agreement  to  the  contrary. — 2  Esp.  Rep.  693. 

Where  the  i lability  is  by  agreement  &c.  to  cease  at  a  par- 
ticular point  on  the  way,  then  the  first  carrier's  delivery  to 
the  second  one,  and  taking  his  receipt  for  the  gools,  exone- 
rates him  (the  first  one)  and  charges  the  second. — ib.  and  4 
Term.  Rep.  581. 
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When  the  carriage  of  the  goods  has  terminated,  and  the 
carriers  have  them  in  their  own  ware-house,  they  are  liable 
as  ware-housemen,  and  not  as  carriers. — ib. 

In  all  other  cases  except  those  given,  the  intermediate  car- 
riers are  regarded  by  the  law  as  the  agents,  porters,  &c.  of 
the  first  carriers.— 5  Term.  Rep.  389.  Peake,  1 14. 4  Esp.  R. 

9m. 
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Extent  of  a  Carrier's  liability 

A  CARRIER  is  responsible  for  the  safe  delivery  of  goods 
at  all  events ;  and  he  is  answerable  for  all  "  inevitable  ac- 
cidents," except  such  as  are  occasioned  by  a  public  enemy, 
or  by  the  act  of  God,  such  as  lightning,  tempest,  &c.  because 
in  these  cases  there  could  be  no  collusion  ;  and  it  rests  with 
the  carrier  to  prove  thz  facts,  or  the  law  will  presume  against 
him.— Ld.  Raym.  919.  1  Wils.  181.  I  Term.  Rep.  27.  5  do- 
189.6  Johns.  Rep.  160. 

Therefore  the  carrier  is  liable  in  the  same  manner  as  an 
insurer,  in  case  of  robbery,  though  it  were  committed  by  an 
irresistible  number;  and  in  every  event  that  could  happen 
by  the  intervention  of  man,  such  as  burning,  &c— ibid.  Mar. 
462.  Co.  Litt.  89.  Jones  on  Bills.  102. 

This  liability  is  supposed  to  arise  in  consequence  of  the 
reward  or  hire  paid  :  for  where  goods  are  of  great  value  and 
that  fact  is  misrepresented,  or  unfairly  concealed  from  the 
carrier,  he  is  not  liable. — 4  Burr  2299.  Carth.  485. 

But  in  both  the  cases  here  cited  to  the  above  rule,  there  was 
an  acknowledged  usage,  and  a  special  notice  that  money,  &x- 
would  not  be  carried  unless  entered  as  such,  and  an  extra 
price  paid  for  them ;  still,  however,  the  rule  is  good  as  to 
fraudulent  concealment. 

A  carrier  stands  in  the  condition  of  an  insurer,  and  there- 
fore is  not  liable  in  cases  of  great  hazard  unless  notified  ot 
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the  hazard.  And  in  such  cases  he  is  entitled  to  extra  pay. 
— lT.Iiep.33. 

A  carrier  is  always  bound  to  provide  suitable  vessels  or 
carriages  for  the  conveyance  of  the  goods  he  takes,  and  is 
liable  for  every  loss  which  happens  through  their  defects,  no 
matter  what  public  or  particular  notice  he  may  give :  and 
that  even  where  there  is  a  special  agreement  that  he  shall 
not  be  liable  for  losses.— 5  East,  428.  1  Str.  128. 

So  under  every  modification  of  the  contract  he  is  charge- 
able as  far  as  the  nature  of  the  thing  puts  it  in  his  power  to 
perform  the  trust;  and  so  far  he  will  be  liable  for  slight  neg- 
ligence— ibid. 

So  where  the  general  terms  of  his  agreement  imply  a  de- 
livery to  the  consignee  he  must  actually  deliver  to  him  ;  and 
cannot  be  excused  by  a  different  custom  mutually  known. 
—2  Esp.  Ni.  Pri.  Rep.  893. 

Where  a  carrier  gives  notice  that  he  will  hold  himself  li- 
able only  to  a  certain  extent,  or  under  particular  conditions, 
the  courts  will,  in  general,  carry  such  special  agreements 
into  effect. — 5  East.  513. 

However,  in  the  case  just  cited  the  carriers  were  held  li- 
able for  the  loss,  because  the  goods  were  booked  for  the  mail 
coach,  and  carelessly  sent  by  a  heavy  coach  :  and  though 
there  was  no  agreement  as  to  the  matter,  it  was  held  to  be 
negligence;  and  in  all  cases  where  the  carriers  limit  their 
liability  they  will  be  strictly  held,  on  their  part,  to  the  terms 
of  their  stipulations.— 3  Camp.  27. 

When  carriers  give  notice,  limiting  their  liability,  it  will 
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be  totally  void  unless  given  in  the  fullest  and  fairest  man- 
ner, taking  care  that  every  one  who  delivers  goods  should  be 
bona  fide,  and  clearly  informed  of  the  limitations  imposed, 
—ibid. 

If  a  public  advertisement  is  made  of  the  carrier's  terms,  it 
must  contain  all  the  limitations,  and  any  more  restrictive  no- 
tice put  up  in  his  receiving  office  will  be  of  no  effect. — 2 
Camp.  108. 

It  has  even  been  ruled  that  where  the  limiting  notice  in  a 
handbill  was  printed  in  smaller  letter  than  the  other  inviting 
parts  of  the  statement,  it  was  void,  as  it  indicated  a  disposi- 
tion to  fraudulent  concealment  in  the  matter. — 2  Camp. 
415. 

Though  the  carrier  is  not  bound  to  prove  that  the  owner 
of  the  goods  had  a  clear,  certain  knowledge  of  the  terms  of 
the  contract,  yet  he  must  shew  that  it  was  highly  probable 
that  he  must  have  known  them. — 1  Hon.  Bla.398. 

Where  the  notice  was  that  "valuable  goods  will  not  be 
accounted  for,  if  lost,  of  more  value  than  live  pounds  ;  un- 
less entered  as  such,  and  insurance  paid  at per  pound'' 

&c.  or  that  "  the  carrier  would  not  be  accountable  for  any 
goods  committed  to  his  care  above  the  value  of  20  pounds, 
unless  paid,"  t$'c.  or  u  that  the  proprietors  would  not  be  res- 
ponsible for  more  than  five  pounds,  unless  paid,"  <$'c.  or  "  that 
no  more  than  five  pounds  will  be  accounted  for,  unless  paid," 
Sfc.  It  was  held  that  when  the  parcels  were  of  greater  va: 
which  were  lost,  the  carriers  were  liable  for  the  sum  nair 

T>      0 
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But  where  the  notice  was  that  the  proprietors  will  not  be 
accountable  for  any  parcels  of  more  value  th  t  five  pounds, 
unless  entered  and  paid,"  §'c.  or  "  the  proprietors,  Sfc.  will 
not  be  accountable  for  any  package  whatever,  if  lost  or  dam- 
aged, above  the  value  of  five  pounds,  unless  insured,"  8fc. 
the  carriers  were  not  liable  even  for  the  sum  of  five  pounds 
on  packages  of  greater  value  which  had  been  lost. — 1  Hen. 
Bla.  298.  2  East,  1 28.  4  do.  371. 5  do.  507. 6  do.  564.  2  Smith. 
622. 

The  carrier's  exemption  in  such  cases  is  allowed  upon  the 
principles  that  he  shall  not  be  held  to  incur  a  risk  when  he 
is  not  acquainted  with  the  extent  of  it;  therefore  in  those 
cases  where  this  principle  does  not  apply,  the  carrier's  no- 
tice is  of  no  effect. 

Where  the  goods  are  only  of  such  value  as  might  be  in- 
ferred from  the  bulk  or  appearance,  the  consignor'  omission 
to  state  the  value  is  of  no  consequence  ;  and  that  although 
the  carrier's  notice  was  meant  for  the  purpose  of  exempting 
him  generally. — 16  East,  244,  and  3  Camp.  267. 

In  the  case  of  Beck  vs.  Evans,  there  was  a  notice  in  these 
terms  "  The  proprietors  of  the  London  and  Salop  waggons, 
give  this  public  notice,  that  they  will  not  be  answerable  for 
_£ash,  &c.  or  any  other  goods,  of  what  nature  or  kind  soever, 
above  the  value  of  five  pounds,  if  lost,  stolen,  or  damaged, 
unless  a  special  agreement  is  made,  and  an  adequate  pre- 
mium paid  over  and  above  the  common  carriage,  &c."  They 
were  compelled  to  pay  tor  a  cask  of  brandy  which  was  car- 
.  ned  in  such  a  maimer  that  the  greater  part  of  it  was  lost, 
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though  the  owner  had  given  no  notice  of  the  value,  and  paid 
no  premium. — ibid. 

Where  there  is  extra  risk  the  carrier  is  entitled  to  ask  an 
extra  premium  by  way  of  insurance,  and  if  he  does  not  do 
so  he  is  liable  in  the  same  manner  as  if  he  did,  notwith- 
standing he  may  give  notice  to  the  contrary. — ibid  and  3 
Camp.  527. 

Therefore  a  carrier  cannot,  by  any  notice,  or  even  by  ex- 
press agreement,  free  himself  from  liability  in  regard  to  the 
goods  he  undertakes  to  carry,  except  under  the  circumstance 
of  concealed  risk  already  mentioned. — 3  Camp.  267.  Noy.  92- 
Doct.  and  St.  270. 

This  is  indeed  a  universal  principle  of  law,  that  a  man 
cannot,  by  any  agreement,  though  he  should  even  pay  a  con- 
sideration for  it,  be  exempted  from  action  for  any  injury  he 
may  do,  or  occasion,  to  the  person  or  property  of  another ; 
and  all  such  contracts  are  void  on  the  ground  of  their  absur- 
dity.    See  the  cases  just  cited. 

So  if  there  is  a  notice,  or  even  a  special  agreement,  that 
the  carrier  shall  not  be  bound  to  deliver  the  goods  until  he 
may  choose,  unless  he  receives  them  expressly  as  a  gift,  he 
can  be  compelled  to  deliver  them  in  the  usual  time  (i.e.  the 
time  he  usually  requires)  or  in  a  reasonable  time  ;  but  if  any 
particular  time  is  mentioned  he  has  the  limit  of  that  time  to 
doit  in.— 2  Esp.  Ni.  Pri.  893.  16  East,  244  1  Price  Ex.C. 
280. 

But  on  the  principle  before  stated,  the  agreement  as  to  the 
tune  njay  be  absurd,  and  therefore  void,  when  it  specifies  a 
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period  utterly  unreasonaLit  either  on  account  of  its  being 
too  long  or  too  short 
The  word-  "  glass"  written  on  a  package,  or  words  that 

indicate  the  risk,  is  sufficient  notice  to  the  carrier,  and  it 
entitles  him  to  an  extra  premium. — 3  Camp.  527. 

In  a  case  where  the  carrier  might  have  been  exempt  from 
charge,  he  becomes  liable  by  carrying  a  package  further  than 
the  place  of  destination,  when  he  might  have  delivered  it  at 
the  place,  and  a  loss  happens  after  such  neglect  to  deliver.— 
X  Term.  "Rep.  531. 

A  carrier's  omission  to  avail  himself  of  the  advantages  of 
his  notice  in  any  particular  cases  does  not  prevent  him  from 

availing  himself  of  them  whenever  he  may  choose 2  Maule 

and  Selw.  1. 

The  liability  of  water  carriers  is  limited  as  to  the  amount, 
by  statute  7  Geo.  2.  which  provides  that  "  the  owners  shall 
not  be  liable  for  more  than  the  value  of  the  ship  and  freight, 
in  any  case  of  loss  arising  from  the  fraud,  embezzlement  or 
treachery  of  the  master  or  mariners."  The  26  of  Geo.  3.  by 
which  the  former  one  is  enlarged  and  modified,  is  not  in 
force  in  this  country.— See  1  Term.  Rep.  18. 

When  the  contract  is  made  under  circumstances  of  pecu- 
liar danger,  so  that  it  must  be  regarded  as  containing  a  tacit 
stipulation  that  the  party  receiving  should  not  be  consider- 
ed as  a  common  carrier,  without  which  a  reasonable  man 
would  not  have  undertaken  the  charge,  then  the  goods  are 
at  the  owner's  risk. — 1  East,  G04. 

It  is  held  by  some,  that  a  carrier  will,  under  particular  cir- 
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cumstances,  be  not  liable  for  damage  done  to  goods  in  con- 
sequence of  the  attacks  of  ruffians,  though  he  would  in  case 
of  robbery  ;  for  in  the  former  instance  there  may  be  nothing 
to  ground  a  suspicion  of  collusion. — 3Esp.  N.P.  131.  Jones 
onB.  104. 

Where  the  consignor  of  goods  does  not  place  confidence 
in  a  carrier,  but  s*emis  a  servant  or  other  person  to  take  care 
of  the  goods,  the  law  will  consider  that  they  never  come  into 
the  carrier's  possession,  aud  he  will  not  be  liable  for  any 
accident  that  may  happen  to  them,  except  it  be  a  damage 
arising  directly  from  his  own  misdemeanour. — 1  Stra.  690. 

A  carrier  is  liable  to  action  on  the  case  for  damages  where 
he  refuses  to  carry  a  pack,  if  the  hire  is  tendered  to  him, 
and  it  is  alledged,  and  proved,  that  he  "  had  convenience  to 
carry  the  same." — 2  Show.  327. 

So  where  he  refuses  on  account  of  the  owner  not  agree- 
ing to  some  unreasonable  terms,  such  as  to  a  release  of  his 
responsibility. — Doct.  and  Stud.  270, 


Delivery  to  a  Carrier. 

IN  order  to  charge  the  carrier  it  is  necessary  to  prove  that 
the  goods  came  to  his  possession  ;  therefore  leaving  them,  at 
the  place  where  he  usually  puts  up  at,  or  where  he  usually 
receive*  goods,  ii  not  sufficient  without  a  special  notice  of 
their  being  delivered,  or  some  previous  instruction  for  that 
purpose.— 1  Ld.  Raym.  46. 

It  is  sufficient  if  the  goods  are  received  by  an  authorised 
agent  of  the  carrier,  or  by  a  servant  usually  employed  by  him 
for  that  purpose.— lb.  and  3  Camp.  N.  P.  R.  414.Peake'sN. 
P.Ca.186. 

Where  the  owner  of  a  ship  charters  her  to  another,  the 
captain  is,  for  the  time  being,  in  the  situation  of  an  agent  to 
the  latter.-^  Esp.  Ni.  Pri.  27. 

"Where  goods  are  sent  by  a  wharfinger,  and  by  him  are 
delivered  to,  and  received  by  the  mate,  it  is  a  good  delivery 
to  the  ship  owners  although  the  goods  should  be  lost  before 
they  are  got  on  board. — 5  Esp.  Ni.  Pri.  41 . 


Delivery  from  a  ^  Carrier. 

A  CARRIER  must  deliver  at  the  place  to  which  the  goods 
are  directed,  and  in  the  specified  time,  if  the  time  is  speci- 
fied, otherwise  in  a  reasonable  time ;  therefore  the  carrier  is 
liable  for  gross  negligence  which  occasions  damage  while  the 
goods  are  lying  in  his  warehouse  after  carriage,  and  that 

whether  he  receives  the  porterage  to  his  own  use  or  not. 5 

Wils.  129.  5  Term.  Rep.  389. 

A  carrier  (a  hoyman  for  instance)  is  bound  to  take  the 
goods  he  receives  to  the  place  directed,  though  it  is  not  his 
usage  to  ply  to  that  place :  delivery  at  his  usual  place  is  not 
sufficient.— -2  Esp.  693.  5  do.  41. 

Ships  arriving  from  other  countries  are  destined  for  the 
port  generally,  and  a  delivery  at  their  usual  wharf  is  suf- 
ficient to  discharge  the  ship  owners. — 5  Term.  Rep  389. 

Where  the  port  to  which  a  vessel  proceeds  with  her  cargo 
is  blockaded,  any  port  to  which  she  may  be  turned  off  will 
be  considered  as  her  port  of  delivery. — 2  Peters  391. 

Though  the  master  may  not  be  able  to  deliver  the  goods, 
on  account  of  their  being  detained  by  the  revenue  officers, 
the  ship  owner's  liability  still  continues,  and  he  has  his  rem- 
edy for  illegal  detension. — 1  Camp.  451. 

If  a  carrier  delivers  goods  to  a  wrong  person,  even  by  mis- 
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take,  it  is  conversion,  and  an  action  of  trover  will  lie  in  the 
case.— Peake  Ni.  Pri.  Ca.  49.  4  Term.  Hep.  2G0.  5  Burr. 
2825. 

The  warehousemen,  draymen,  porters,  Sfc.  are  liable  to  the 
Carrier  employed  ;  and  he  only  is  liable  to  the  owner  of  the 
goods,  for  the  damages  done  to  them.  All  other  persons  em- 
ployed about  them  act  in  the  character  of  agents  or  servants 
to  him.— 4  Esp.  Ni.  Pri,  262.  5  Term.  Rep.  389. 


Hen  for  Hire, 

IT  is-a  general  rule  that  wherever  any  one  is  obliged  to 
receive  goods,  or  to  perform  any  duty  in  regard  to  them,  that 
he  has,  by  the  common  law,  a  lien  on  them  for  his  hire  in 
the  business,  i.  e.  he  has  a  right  to  detain  them  until  he  is 
paid ;  or  to  have  sale  made  and  take  his  wages  from  the  pro- 
ceeds.— Ld.  Raym.  752. 2  Bos.  &  Pul.  42. 

Tnat  lien  extends  only  to  the  amount  of  hire  due  in  re- 
gard to  the  services  rendered  on  the  particular  goods  detain- 
ed ;  they  are  not  liable  as  to  other  claims  of  the  carrier,  or 
other  debts  due  to  him  by  the  owner  of  them.— 6  Term.  Rep. 
519. 

Therefore  where  a  load  of  goods  is  for  different  persons, 
the  carrier  cannot  deliver  to  some  of  them,  and  retain  the 
good&of  one  consignee,  to  get  his  charge  for  the  whole  load 
out  of  that  portion. — Guild  Hall  sittings,  Trin.  1796.  See  6 
East,  622. 

But  if  the  goods  are  to  be  delivered  to  one  person,  the 
carrier  may  retain  a  portion  to  defray  the  charge  against  that 
person's  whole  consignment.— ibid. 

The  carrier  cannot  set  up  a  lien  for  a  general  balance  due 
from  the  consignee  to  the  consignor  in  regard  to  carriage* 
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or  any  other  matter,  even  where  it  is  the  custom  for  the  lat- 
ter to  pay  the  carriage;  provided  the  hire  on  the  particular 
P-oods  has  been  tendered  to  the  carrier. — 8  Term.  Rep.  350* 

As  the  captain  is  personally  responsible  for  goods,  stores, 
&c .  to  be  furnished  for  the  use  of  the  ship ;  he  has  a  lien  on 
the  goods  and  freight  for  the  amount. — 4  Esp.  NL  Pri 
K.  22. 

The  captain  may  insist  on  having  the  freight  paid  to  him  ; 
and  if  the  consignees,  after  notice  from  him,  pay  it  to  the 
ship  owners,  he  can  make  them  pay  it  over  again  to  him. 
—ibid. 

But  as  against  the  owners  he  has  no  lien  on  the  ship  foy 
repairs,  <§*c.  done  in  the  course  of  the  voyage. — 9  East,. 
426. 

For  repairs  done  at  home  the  ship  owners  are  primarily 
liable;  and  the  captain  may  stipulate  against  his  personal 
responsibility ;  he  may  likewise  do  so  where  they  are  per* 
formed  abroad,  and  in  the  latter  case  he  hypothecates  the 
ship  to  answer  for  them. — ibid. 

The  captain  cannot  subject  the  consignees  to  any  charge 
of  wharfage,  moorage,  or  the  like,  against  their  express  di- 
rections, nor  to  any  charges  in  regard  to  the  ship,  but  merely 
to  such  as  attach  to  the  goods.— 4  Term.  Rep.  260.  1  Bla. 
Rep.  423. 3  Burr.  1409.  3  Camp.  360. 

So  where  goods  are  brought  in  a  waggon,  and  the  consignee 
meets  the  carrier  when  the  goods  arrive  at  an  inn  ;  if  he  ten* 
tiers  the  price  of  carriage  to  the  carrier,  the  goods  cannot 
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afterwards  be  subjected  to  warehouse  charges  unless  he  so 
directs.~lEsp.Ni.  Pri.  119. 

Wharfingers  have  a  lien  on  goods  for  a  general  balance 
due  to  them,  and  the  exception  arises  upon  a  usage  perfect- 
ly estt^  !tshed  ;  where  this  usage  cannot  be  proved  the  claim 
cannot  be  maintained  on  any  common  law  principles.— 1 
Esp.  Ni.Pri.103.  3  do.  81. 


Freight,  Demurrage,  $**. 

AS  the  captain  is  bound  by  the  stipulations  in  the  bill  of 
lading  in  such  manner  as  to  be  even  liable  for  unintentional 
default;  so  he  holds  all  his  claims  subject  to  the  same. 
Therefore  the  amount  of  freight,  demurrage,  primage,  &c. 
must  be  stated  "therein  as  it  is  the  foundation  of  his  action 
against  the  consignee  or  his  assignees. — 6  Esp.  Ni.  Pri.  16, 
22. 4  Taunt.  102. 

Demurrage  was  allowed,  as  per  special  agreement,  where 
a  vessel  waited  at  a  foreign  port  into  which  she  was  refused 
entry,  in  the  hope  of  being  allowed  to  enter  ;  as  it  happened 
she  was  allowed,  but  the  refusal  had  been  made  on  a  perma- 
nent regulation  :  the  freighters  were  held  to  pay  for  the  de- 
l^iy ;  for  by  the  agreement  she  was  at  liberty  to  sail  for  ano- 
ther port,  and  they  were  limited  as  to  the  time  in  which  de- 
murrage should  commence. — 3  Johns.  Cas.  162. 

A  detention  made  at  the  request  of  third  persons  who  had 
no  controul  over  the  ship  will  not  bind  the  freighter  to  pay 
demurrage  to  the  ship  owner,  unless  there  was  a  special  stip- 
ulation for  demurrage. — 3  Johns.  Rep.  342. 

The  bill  of  lading  may  be  indorsed  over,  and  the  assignee 
takes  the  goods  subject  to  all  the  liabilities  of  the  con- 
signee, and  takes  all  his  rights  ;  but  what  will  constitute 
such  an  acceptance  must  be  determined  according  to  the  si- 
tuation and  interests  of  the  parties,  and  the  notice  of  the 
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existing  contract— 2  Cainpb.  587,  and  13  East  399.  S  Camp. 
545.  2  Maule  and  Sel.  303.  Peake's  R.  188. 

A  simple  indorsement  is  not  sufficient  in  this  case,  as  in 
that  of  a  bill  of  exchange,  there  must  be  consideration  or  no 
property  in  the  goods  is  transferred. — 1  Camp.  369,  104.  4 
East,  211. 

The  contract  in  the  case  of  a  bill  of  lading  has  this  pecu- 
liarity, that  unless  the  freight  be  wholly  earned  by  a  strict 
performance  of  the  voyage,  no  freight  at  all  is  recoverable ; 
and  an  agreement  to  pay  for  a  part  performance  can  never 
be  inferred,  unless  the  goods  are  voluntarily  accepted  at  any 
time  before  full  performance. — 2  Camp.  466. 

Nor  will  any  acknowledgment  that  the  freight  was  to  have 
been  paid  by  the  shipper  at  the  port  of  lading  be  a  sufficient 
consideration  for  the  freight  as  such,  if  not  earned  ;  and  even 
if  it  has  been  paid  it  may  be  recovered  back. — 1  Camp.  84. 
2  Bos.  &  Pul.  321.  1  do.  634. 

But  when  there  is  a  special  contract  for  the  previous  pay- 
ment of  freight,  receiving  the  cargo  on  board  is  sufficient 
to  ground  an  action  on  the  agreement. — ibid. 

By  the  marine  law  a  portion  of  the  freight  may  be  recov* 
ered  where  the  voyage  is  interrupted,  and  the  right  commen- 
ces from  the  time  the  ship  breaks  ground  (i.  e.  begins  to  move, 
after  being  laden)  so  by  the  common  law,  where  the  con- 
tract cannot  be  performed,  the  master  is  entitled  to  recom- 
pence,  and  may  recover  on  an  action  of  assumpsit  for  labour, 
Sfc.  after  the  contract  has  been  broken,  where  the  shipper 
lias  the  advantage  of  the  carriage. — Molloy,  Lib.  2,  c.  4.  §s 

3,5,6.  2  Camp.  466. 

Q  2 
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Where  a  ship  is  compelled  (by  storm  or  otherwise)  to  en- 
ter a  port  not  so  distant  as  the  one  she  was  destined  for,  and 
unloads  there;  the  freight  is  due  (pro  rata  itinerisj  that 
is,  in  proportion  to  the  length  of  the  voyage  performed.— 2 
Caines'  Rep.  21.  2  Johns.  Rep.  323. 1  Day's  Cas.  193. 

But  if  the  goods  are  not  accepted  short  of  the  port  of 
destination,  no  freight  (even  pro  rata)  is  due. — 2  Johns. 
Rep.  336. 

By  the  custom  of  merchants  freight  is  due  at  every  port  of 
delivery. — 1  Peters,  190. 

When  goods  are  carried  to  the  port  of  destination,  though 
spoiled,  as  by  leakage,  natural  decay,  &c.  the  master  is  enti- 
tled to  his  full  freight  upon  them.— 3  Johns.  Rep.  321. 

But  it  is  otherwise  where  they  are  totally  lost,  or  where 
they  are  spoiled  by  perils  of  the  sea.  Such  was  held  to  be 
the  case  where  sugar,  laden  on  deck,  was  washed  out  of 
hogsheads  during  tempestuous  weather. — -1  Johns.  Rep. 
327.  2  Johns  Cas.  93. 

A  blockade  of  the  port  of  destination  dissolves  the  char-^ 
ter-party,  and  all  claim  to  freight  under  it.— 2  Johns  Rep. 
336. 

Where  freight  is  paid  in  advance,  and  the  vessel  is  ship- 
wrecked, or  the  voyage  otherwise  broken  up,  it  must  be  re- 
funded, unless  there  is  a  special  agreement  to  the  contrary.— 
S  Johns.  Rep.  335. 

Where  a  ship  is  abandoned  to  the  insurer,  and  the  voyage 
is  afterwards  performed,  the  insurer  must  pay  so  much  of 
the  freight  as  was  earned  subsequent  to  the  abandonment— 
1  Johns.  Cas.  377,  2  do.  413, 
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Where  the  insurer  accepts  the  nett  proceeds  of  a  cargo  af- 
ter abandonment  it  will  found  no  claim  against  him  for  the 
freight— 9  Johns.  Rep.  186. 

If  a  merchant  sends  the  ship  of  another  to  a  certain  port 
for  a  cargo  and  obtains  none,  he  must  pay  "  empty  for  full." 
—1  Peters'  207. 

All  the  expences  of  loading  are  included  in  the  freight, 
—ibid. 

When  the  fault  is  not  in  the  captain  or  owner  of  the  ves- 
sel, as  in  the  case  of  an  embargo  where  the  goods  are  forfeit- 
ed, the  freight  is  recoverable  as  if  it  had  been  regularly  earn- 
ed.—Beawes'  Lex.  Merc.  87.  &  Dig.  Lib.  19  tit.  2.  c.  61.  2 
Burr.  881. 

Freight  may  be  insured  where  circumstances  are  such  as 
to  create  a  well  grounded  expectation  that  it  will  be  earned* 
—2  Stra.  1251.  3  Term.  Rep.  362.  6  do.  478.  8  do.  259. 

So  likewise  it  may  be  pledged  ;  and  if  the  ship  owner  is 
part  owner  of  the  cargo,  and  sanctions  a  pledge  of  the  car- 
go without  excepting  the  freight,  it  will  be  pledged  together 
with  the  cargo.— Jeremy's  L.  Carr.  90. 


Prices  of  Carriage. 

BY  statute  2  and  3  of  William  and  Mary,  c.  12,  s.  24.  the 
jus- ires  of  the  peace  for  each  county  had  power,  at  their  quar- 
terly or  yearly  sessions,  to  regulate  the  prices  of  carriage  ; 
but  that  act,  though  never  repealed  as  to  this  matter, 
seems  not  to  be  recognised  in  this  country,  because  some 
local  regulations  (as  to  prices  of  ferriage,  &c.)  have  been 
made  under  special  legislative  interference;  and  it  is  not 
certain  that  our  county  courts  could  be  considered  as  pos- 
sessing co-extensive  jurisdiction  with  British  justices  of  the 
quorum,  in  regard  to  this  subject. 


Property  in  G^ois  when  Changed. 

THE  instant  that  the  goods  are  delivered  to  the  carrier, 
the  legal  right  is  vested  in  the  consignee  ;  and  the  carrier 
acts  as  his  agent  even  though  the  consignor  pays  the  carri- 
age.—8  Term.  Rep.  S30. 

Therefore  where  goods  are  delivered  to  a  carrier  the  day 
before  the  consignee  came  of  age,  and  reached  him  the  day 
after,  he  was  not  liable  for  the  price,  for  he  was  an  infant 
when  the  property  vested  in  him.— 5  Campb.  254. 3  Bos.  & 
Pul.  583.  Cowp.  294. 

Where  a  man  orders  goods  to  be  sent  to  him,  and  does 
not  name  any  particular  carrier,  a  delivery  of  them  to  any 
carrier  is  a  delivery  to  himself  as  through  an  agent. — ibid. 

The  consignee  is  the  one  to  whom  the  carrier  is  always 
to  look  for  his  pay,  even  where  it  is  usual  for  the  consignor 
to  pay  the  carriage.— 3  Term.  Rep.  334. 

Where  the  consignor  pays  the  carriage  he  may  have  a  suit 
against  the  carrier  for  the  non-delivery  of  the  goods.— 5 
Burr.  2680. 

Where  a  cask  of  brandy  was  seized  by  the  excise,  having 
been  adulterated  while  in  the  care  of  the  carrier,  the  vendor 
was  excused  if  it  was  proof  when  it  was  delivered  by  him; 
he  was  not  bound  to  insure  it  in  the  carrier's  hands.^-2 

Camp.  639. 
The  consignee  may  b»  sued  for  the  price  of  the  goods 
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though  he  never  saw  them.— 3  Camp.  528.  2  New  Rep.  Ilg 
As  to  goods  for  exportation  is  a  rule  that  no  property  in 
*hem  can  be  recognised  by  the  carrier  in  any  one  but  the 
consignee  named  in  the  bill  of  lading. — 2  Camp.  Ni.  Pri.  36. 
5  do.  321.  1  Johns.  Rep.  215. 

When  there  is  a  privity  of  contract  between  the  consign- 
or and  the  captain,  as  to  the  safe  delivery  of  the  goods,  or  the 
like,  the  latter  cannot  excuse  his  breach  of  the  contract  by 
shewing  that  the  former  had  no  property  in  the  goods,  but 
the  consignor  will  recover,  and  hold  the  damages  as  agent 
for  the  real  owners  of  the  goods.-— 3  Camp.  321. 

A  carrier  (even  a  stage  coach  driver)  has  such  property  in 
the  goods  he  carries  that  he  may  have  an  action  of  trover  to 
recover  them  when  lost ;  and  he  may  maintain  nis  posses- 
sion against  every  person  but  the  rightful  owner.— 2  Bl.  Com. 
Leach' C.C.  862. 2  Dallas,  .5. 


Stoppage  in  transitu  (on  the  passage.  J 

IN  TRANSITU  is  the  period  while  the  goods  are  passing 
from  the  possession  of  the  consignor  to  the  actual  or  con* 
structive  possession  of  the  consignee  ;  and  that  may  take 
place  without  their  ever  being  removed. 

The  moment  that  the  consignee  lays  his  finger  on  any  part 
#f  the  goods,  the  transitus  ends. 

The  same  is  the  case  when  they  are  put  on  board  a  vessel 
owned  by  the  consignee,  or  even  one  chartered  by  him  ;  and 
that  although  he  should  not  see  or  touch  them. — 3  Term.  Rep. 
468. 1  do.  522.  3  Esp.  Ni.  Pri.  58.  3  East,  381.  1  do.  515. 

So  if  the  goods  are  handed  over  to  a  packer  or  agent  of  the 
consignee,  and  he  opens  or  exercises  any  act  of  ownership 
upon  them.— 4  Esp.  Ni.  Pri.  82,  243  and  3  Bos.  &  PuU  320, 
469.  14  East,  308. 

So  if  they  are  delivered  to  a  warehouseman  to  whom  the 
consignee  pays  rent  for  warehousing. — 3  Bos.  &  Pul.  119.  2 
4o.  457.  5  East,  175. 

So  if  the  consignors  charge  for  keeping  the  goods  in  their 
warehouse.— 1  Camp.  452. 

So  if  the  same  warehouseman  is  agent  to  both  parties  and 
the  consignor  gives  him  orders  to  deliver  them  to  the  con- 
signee  ;  and  that  before  they  are  transferred  to  the  name  of 
the  latter  upon  the  books.— 2  Camp.  Ni.  Pri*  243* 
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So  the  goods  are  in  transitu  while  in  the  custody  of  ano* 
tjher  by  a  foreign  attachment,  or  when  seized  by  the  sheriff 
on  the  road,  until  a  sale  of  them  is  made — 1  Camp.  282.  2 
Esp.  itep.  613. 

While  in  transitu  the  consignor  may  re-take  them  upon 

the  insolvency  of  the  consignee,  os  for  other  just  cause .3 

Bos.  &  Pul.  44.  3   Term.  Rep.  464. 

If  the  goods  were  paid  for  in  part,  the  consignor's  right  is 
not  affected  by  it;  but  if  he  ret«kes  them  he  must  refund 
the  money  paid — fTerm.  Rep.  440. 

Neither  can  any  agreement  made  between  the  consignee, 
and  his  assignee  defeat  ti.e  right. — 3  Bos.  &  Pul.  49. 

So  it  has  been  held  that  where  the  consignee  appoints  aa 
agent  for  the  purpose  of  receiving  the  goods,  it  will  not  de- 
feat the  right. — Jeremy's  L.  Carr.  103. 

Where  A.  agrees  to  let  B.  have  goods  on  credit,  in  order 
to  have  them  shipped  to  D.  but  after  the  shipment  of  them 
D.  becomes  insolvent.  A.  is  allowed  to  stop  theui  for  they  are 
still  in  transitu.— 7  Mass.  Rep.  453; 

When  there  is  a  stipulation  in  the  bills  of  lading  as  to 
what  shall  constitute  possession  in  the  consignee,  the  goods 
remain  in  transitu  even  after  they  are  shipped  in  his  vessel 
until  the  stipulation  is  fulfilled,  unless  he  had  previously 
made  a  bona  fide  sal?  of  tliem  and  indorsed  over  the  bills  of 
lading  to  the  purchaser. — ibid. 

If  the  goods  are  not  about  to  be  imported  from  abroad,  but 
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are  to  be  exported  to  a  foreign  market,  then  the  transitu* 

ceases  with  the  shipment  of  them, ibid. 

The  carrier  cannot  be  allowed   to  question  the  consign, 
or's  right  to  stop  in  transitu.- Peake  N.  P.  Ca.  188.  3  Esp. 


NLPri.C.  115. 


Warehousemen, 

They  are  not,  like  carriers,  liable  as  insurers;  they  are 
answerable  only  for  ordinary  neglect;  that  is,  for  such  da- 
mage as  they  may  see  taking  place  and  do  not  take  means 
to  prevent,  when  it  might  be  prevented,  and  also  such  as  they 
may  not  have  used  reasonable  precaution  against.  They 
do  not  hold  the  goods  as  a  mere  deposit,  wages  are  paid  to 
them  for  their  care  and  attention  ;  so  that  though  liable  on- 
ly for  negligence  yet  their  obligation  in  that  respect  is  to  be 
construed  rigorously. — Peake  113. 1  Esp.  N.  P.  R.  315. 

The  liability  of  the  carrier  sometimes  ceases,  as  such,  and 
he  becomes  only  liable  as  a  warehouseman  ;  to  wit :  where 
the  goods  have  arrived  at  the  place  of  destination,  and  are 
to  remain  in  his  warehouse,  until  called  for. — 4  Term.Rep. 
581. 

But  both  kinds  of  liability  to  the  consignee  cannot  exist 
at  the  same  time,  in  the  same  person,  or  in  different  persons; 
so  that  while  the  carrier's  duties  continue  the  warehouse- 
men, porters,  &c.  which  he  employs  are  in  the  capacity  of 
servants  or  agents  to  him,— Jeremy  L.  of  Carr.  92. 


Rules  in  Actions  against  Carriers. 

Where  the  carrier  pays  money  into  court  it  is  an  admis.- 
sion  of  the  species  of  liability  that  the  plaintiff  sets  up  against 
him.— 2  East,R.  153.  1  Term.  Rep.  464. 

But  where  there  is  a  restrictive  provision  in  the  contract; 
if  money  is  paid  upon  it,  it  is  an  admission  only  to  the  ex- 
tent of  it.— 6  East  R.  573. 

In  all  other  cases  the  general  rule  is  good  "  not  to  allow 
money  to  be  paid  in  cases  of  uncertain  damage."— See  Tidd's 
Practice.  408.  1st  edition.  8  Term.  Rep.  49.  2  Bos.  &  Pu!-. 
234. 

The  plaintiff  is  entitled  to  recover  the  actual  value  of  the 
goods  lost,  together  with  damage  proportionable  to  the  inju- 
ry  sustained,  and  that  where  the  injury  is  independent  of  the 
loss,  but  is  a  consequence  of  the  carrier's  breach  of  contract. 
—1  Hen.  Bla.  £29. 

Where  a  carrier  retains  goods,  it  is  only  a  breach  of  trust; 
but  if  he  unpacks  them  and  takes  them,  or  any  part  of  them, 
to  his  own  use,  the  act  of  unpacking  puts  an  end  to  his  trust 
possession,  and  the  subsequent  taking  is  felony.— Dalton,  C, 
102.  1  Hawkins,  c.  33.  s.  5. 

It  is  always  a  fact  for  a  jury  to  determine  whether  or  not 
the  carrier's  taking  or  selling  the  goods  was  in  consequence 
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of  his  having  at  first  received  them  with  the  intention  of  do- 
ing so.  The  receiving  will  be  felony  where  such  was  the 
intent,  and  only  tortious  conversion  where  it  appears  to  have 
been  otherwise.— -Leach's  C.  C.413. 

It  is  therefore  always  felony  where  the  goods  had  been 
obtained  under  any  fraudulent  pretence — 2  East  P.  C.  698- 


CHAPTER  VI. 


Insolvencies. 


IT  would  be  of  little  use,  in  a  work  like  this,  to  state  the 
many  different  regulations  which  exist  in  the  different  states 
for  discharging  insolvent  debtors  from  imprisonment;  be- 
cause as  the  requisite  forms  are  always  to  be  complied  with 
under  the  special  direction  of  some  judicial  tribunal,  none  of 
the  parties  can  be  prejudiced  by  their  want  of  acquaintance 
with  those  forms.     Besides,  as  the  provisions  in  most  of  the 
states  are  numerous  and  minute,  they  would  fill  a  volume 
equal  in  bulk  to  this;  and,  as  changes  are  made  in  them  al- 
most every  year,  before  the  book  could  get  into  common  cir- 
culation, it  would  be  little  else  than  a  collection  of  repealed 
acts. 

I  shall  therefore  confine  myself  to  a  statement  of  those 
rules  relative  to  the  subject,  which  are  of  general  authority, 
and  founded  on  permanent  principles  ;  because  they  are  such 
as  all  dealing  men  are  interested  to  know. 

Whatever  space  the  insolvent  acts  occupy  in  the  statute 
books,  they  contain  little  more  than  the  formula  [or  car, 
into  effect  one  simple  but  very  important  principle,  which  is, 
that  when  a  person  has  become  unable  to  comply  wit! 
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contracts,  the  law  will  relieve  him,  either  temporarily  or  to- 
tally, from  the  claims  of  his  creditors  upon  those  contracts. 

The  insolvent  laws  of  different  states  differ  with  regard  to 
•the  kind  of  proof  which  they  require  in  order  to  establish  the 
fact  of  the  debtors  inability  to  comply  with  his  contracts, 
and  the  manner  in  which  that  proof  shall  betaken,  4*c.  They 
also  differ  in  particulars  which  affect  the  principle  ;  as  in 
some  states  the  assent  of  a  certain  proportionate  number  of 
the  creditors  is  necessary  to  enable  the  debtor  to  obtain  a 
discharge;  and  in  some  the  creditors,  or  a  proportionate  num- 
ber of  them,  must  be  joined  in  the  petition  for  discharge,  or 
it  cannot  be  received.  Some  enable  the  debtor  to  become 
the  sole  actor  in  obtaining  a  release  from  his  creditors  claims; 
others  require  him  to  wait  until  he  is  sued  and  imprisoned 
by  his  creditors,  or  at  least  sued  by  them.  Some  states  make 
the  discharge  perpetual,  and  some  limit  it  to  a  certain  peri- 
od, generally  to  seven  years.  In  some  it  extends  only  to 
the  claims  of  those  creditors  that  sue;  in  others  it  extends 
to  all  the  creditors; but  in  the  latter  case  some  kind  of  notice 
must  be  given  to  all  of  them. 

That  the  future  acquisitions  of  the  discharged  debtor 
should  be,  at  least  for  a  while,  exonerated  from  the  antece- 
dent claims  of  the  creditors,  seems  to  have  grown,  rather  out 
of  the  urgency  of  circumstances,  than  out  of  the  original 
principle  recognising  the  insolvency.  At  any  rate  it  is  a 
necessary  regulation,  for  without  it  the  debtor  would  be 
(t  restored  to  freedom  without  property,  and  without  credit;" 
generally  with  a  load  of  unsatisfied  claims  that  would  ren- 
der it  impossible  for  him  to  accumulate  a  capital  in  order  t© 
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pursue  any  business  to  advantage  ;  so  that  all  hope  and  in- 
dustry would  be  stifled  in  his  bosom,  and  by  that  means  the 
expectations  of  his  creditors  more  completely  cut  off  than 
they  are  under  the  system  which  now  exists  in  most  of  the 
states. 

The  regular  report  of  the  case  of  Adams  and  Adams,  vs. 
Storey,  decided  in  the  United  States  circuit  court  for  the 
District  of  New  York,  has  not  yet  come  to  hand  here,  but  the 
opinion  of  the  court  is  to  be  found  in  Niles'  Register,  vol. 
12,  p.  348.  It  is  believed  that  Judge  Livingston  has  there 
settled,  by  his  very  able,  learned,  and  conclusive  arguments, 
some  of  the  most  important  of  the  disputed  points  connected 
with  this  subject ; 

1st.  That  the  insolvent  laws,  such  as  they  are  in  most  (if 
not  all)  of  the  states,  are  not  bankrupt  laws. 

2nd.  That  the  several  states  have  a  right  to  pass  bankrupt 
laws,  notwithstanding  the  power  granted  to  the  general  go- 
vernment of  establishing  ^.uniform  system  of  bankruptcy. 

3rd.  That  insolvent  laws,  although  they  may  affect  pre- 
existing debts,  are  not  laws  "  impairing  the  obligation  of 
contracts"  such  as  the  United  States  Constitution  forbids. 

4th.  That  a  discharge  obtained  under  the  insolvent  law 
of  one  state  may  be  plead  in  bar  to  an  action  brought  against 
the  discharged  debtor  in  any  other  state  or  country,  for  a 
debt  antecedent  to  tlie  insolvency ;  even  if  it  arose  on  a  con- 
tract entered  into  where  the  suit  is  brought. 

This  coincides  with  the  case  in  1  Day's  Rep.  136 ;  and  in 
aome  degree  with  the  cases  in  1  Dall.  Rep.  188,  229,  and  5 
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East,  124.  12  Johns.  Rep.  142.  But  the  rule  was  held  to  ap- 
ply only  when  the  contract  originated  in  the  state  where  the 
discharge  was  obtained. — See  2  Dall.  256.  1  Mass.  Rep.  198. 
5  do.  509.  2  Johns.  235.  and  more  directly  on  the  point  the 
cases  in  3  Caines'  Rep.  154. 4  Johns.  Rep.  285.  8  do.  189.  1 
Gallis.Rep.  371,441.  1  Browne's  Rep.  1  and  30  of  the  Ap- 
pendix. These  latter  decisions  seem  founded  on  the  case  in 
I  East's  Rep.  6.  which  is  absurd  in  itself,  and  of  no  legal  au- 
thority in  this  country;  so  that  the  above  rules,  laid  down  by 
Livingston,must  be  considered  as  law  at  present. 

So  in  France  a  discharge  under  the  bankrupt  laws  of  other 
countries  is  allowed  to  be  pleaded  :  probably  it  would  be  held 
so  in  England  if  it  concerned  only  their  own  citizens,  but 
the  case  in  1  East,  6.  seems  intended  to  bear  particularly  on 
foreigners. 

If  a  defendant  neglects  to  plead  his  discharge  under  the 

insolvent  law,  the  court  will  not  relieve  him  on  a  summary 

application. — 2  Caines'  Rep.  102. 

"Where  there  is  a  covenant  for  the  payment  of  rent,  and 

the  lessee  is  subsequently  discharged  under  the  insolvent 

act,  the  lessor  may  afterwards  maintain  suit  for  such  rent  as 

it  becomes  due. — 9  Johns.  Rep.  127.  2  Caines'  Rep.  25. 
A  discharge  under  an  insolvent  act  is  no  bar  to  an  action 

for  a  libel  or  other  wrong  committed  (called  action  for  a 

tort)— 9  Johns.  Rep.  161. 

The  discharge  of  an  insolvent  debtor  is  void  if  he  omits 

to  insert  into  his  inventory  a  claim  that  he  may  have  against 

the  United  States.— 2  Johns.  Cas.  280. 
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An  insolvent  need  not  mention  his  arms  in  his  inventory. 
—Coleman  75. 

An  insolvent  who  has  no  property  at  all  is  nevertheless 
entitled  to  the  benefit  of  the  insolvent  laws. — 1  Birmey's  R. 

4G2. 

An  insolvent  debtor's  assignment  vests  all  his  property  in 
his  assignees,  whether  it  is  mentioned  in  the  schedule  of  his 
petition  or  not,  and  that  applies  even  to  such  property  as  he 
may  own  in  another  state  or  kingdom. — 6Binney's  Rep.  189. 
1  East,  6. 

The  trustees  of  an  insolvent  debtor  may  institute  an  eject- 
ment, without  stating  their  character  upon  the  record.— 6 
Binney's  Rep.  189. 

The  United  States  are  entitled  to  priority  of  payment  from 
the  effects  of  their  insolvent  debtors.— 2  Cranch,  358. 

An  insolvent  may  solicit  the  nomination  of  friendly  cre- 
ditors as  commissioners,  unless  he  shews  fraud  in  the  busi- 
ness— 5  Mass.  T.  R.  509. 

Proceedings  before  magistrates  in  cases  of  insolvency  are 
matters  in  pais,  and  may  be  proved  by  parol  or  other  testi- 
mony.— 1  Cranch  132. 

With  regard  to  the  serving  of  notices,  a  creditor  living  out 
of  the  state  is  considered  as  one  not  to  be  found. — Coleman 
113.1  Johns.  Cas.  416. 

If  the  creditor  lives  out  of  the  state,  notice  maybe  ser- 
ved on  his  attorney.— Coleman,  64. 

If  one  of  two  joint  promi.ssors  on  a  note  is  discharged  un- 
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tler the  insolvent  act  it  does  not  discharge  the  claim  again-" 
the  other  promissor — 3  Caines'  Rep.  4. 

If  the  indorser  of  a  note  pays  it  after  the  maker  is  dis- 
charged by  the  insolvent  act,  the  discharge  will  not  hinder 
him  (the  indorser)  from  recovering  the  amount  against  the 
maker  afterwards.— 2  Caines'  Cas.  in  Err.  311.  1  Johns. 
Cas  73. 

But  it  is  otherwise  if  the  note  was  indorsed  after  the  dis- 
charge was  obtained. — 5  Mass.  Rep.  509. 

Where  a  creditor  refuses  to  sign  tne  insolvent's  petition, 
unless  the  latter  would  give  him  a  note,  in  consequence  o.f 
Some  peculiar  claim,  and  the  note  is  given,  the  creditor  can- 
not afterwards  recover  upon  it. — 9  Johns.  Rep.  294. 

The  holder  of  a  bankrupt's  note,  purchased  after  the  com- 
mission, holds  it  subject  to  any  set-off  that  existed  betweeir 
the  bankrupt  and  the  payee. — 4  Dallas,  370. 

"Wherever  the  certificate  of  bankruptcy  is  a  bar  to  a  debt, 
it  may  be  proved  under  the  commission. — 4  Dallas,  371. 

Therefore  the  holder  of  a  promissory  note  purchased  after 
the  commission  may  prove  it  under  the  commission. — ibid 
370. 

It  is  unnecessary  to  notice  the  decisions  which  took  place 
under  the  late  bankrupt  law  of  the  United  States,  as  the  rules 
which  they  established  have  expired  through  the  repeal  of 
the  law. 


THE  END. 
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